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raised within the 90-day rule referred to, it follows that the ¢ause would
be tried upon the general issue, which, under the statute and the rule
of court as well, would involve the smgle issue as to the value of the
land ‘

Holding the view that if the landowners are pla1nt1ﬁ's they are not
within the provisions of the removal act of 1887, and if they are defend-
ants that the rule of the state court applies, and ‘that the landowners are
therefore late in' point of time, it'is not necessary to consider the other
ground raised by the motion, nor the further question which might be
raised 48 to whether this class of cases is within the removal provisions
of the act of 1887. The case should be remanded upon the grounds
considered, and it is so ordered.

Cor et al. v. AIKEN et al.

© (Ctrcuit Court, D. New Hampshire. May 10, 1802)
No. 288.
FEDERAL COURTS--JURISDICTION—PENDENCY OF CAUSE IN STATE COURT.

An action over which the state and federal courts have concurrent jurlsdiotlon
was instituted in the state court, and, after answer, at the instance of sluml.iﬂ.,
was dismissed without Fre]udlce, and defendants, with leave, amended their
answer 80 .as to become plaintiffs, and the original plaintiffs became defendants, 1n
respect to the affirmative allegations thereol. Held, that the pendency of such pro-
ceeding in the staté court was no bar to the prosecution of a bill in a federal court
by the original plaintiffs on the cause of action set forth in their original bill.

In Equity. Bill by E. S. Coe and David Pingree, trustees, against
Walter Aiken, the Boston, Concord & Montreal Railway Company, the
Mount Washmgton Railway Company, and the Concord & Montreal
Railroad Company, to determine certain rights with reference to corpora
tions, land, and other property, and for specific performance and ac
counting. Heard on a plea to the jurisdiction. Overruled.

Henry Heywood, Oliver E. Branch, Harry Sargent, and Everett Fleicher,
for plaintiffs,

E. B. 8. Sanborn and Frank 8. Streeter, for defendants,

AvpricH, District Judge. Itappears that these plaintiffsa commencen.
proceedmgs in the equity court of the state of New Hampshire on the 3¢
day of October, 1890, making the present defendants, except the Con-
cord & Montreal Rallroad parties defendant. It also appears that on
the 15th day of July, 1891 and after the defendants had filed their
answers in the state courts, the plaintiffs gave notice that they should,
on the 31st day of July, 1891 ask leave to dismiss their bill. Thereup~
on the defendants, on the 218t day of July, gave notice that they
should, on the same 31st day of July, apply for the orders and injunc
tions mentioned in their answers. It further appears that on the 31st day
of July, and before any hearmg upon the merits, the parties being presert
in ‘person and by counsei, it was ordered by the atate court that
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the plaintiffs have leave, on payvment of the deéfendants’ costs, to with-
draw their bill, without prejudice, beyond such results and effects as
such withdrawal might involve, and, upon such leave, the costs, being
waxed, were paid by the plaintiffs. And thereafter, on the same day
and in the same court, the defendants had leave to become plaintiffs,
with their answers as an affirmative bill, and to amend so far as neces-
sary for that purpose; and the plaintiffs, who had become defendants as
regards the matter set out in the answers, which by such amendment
had become a bill, were ordered 10 make answer thereto. The Concord
& Montreal Railroad was admitted as party plaintiff, and upon the
original . petition, contained in the original answers, Coe and Pingree,
the original plaintiffs, were enjoined as to the affirmative matter set
forth in such answers to their bill, which answers had become a bill in
equity under the circumstances stated; and the proceeding involved in
such amendment is still pending in the state court. On the 8th day of
August, 1891, and subsequent to all the foregoing, the plaintiffs, who
are nonresidents, brought their proceeding on the equity side of this
court, setting forth matters originally cognizable therein, and involving
gubstantially, and perhaps precisely, the same causes of action set out
in their earlier bill, and amendments thereto, filed- in the state court,
and praying for smnlar relief.

Upon proper pleadings, the question is presented ag to whether such
proceeding in the state court is a bar to or should abate the plaintifis’
right to prosecute their bill for relief in this court. It is well settled
that a plaintiff may become nonsuit in an action at law, or, by leave
and upon payment of costs; dismiss his suit in equity at any time, at
least, before hearing upon the merits, and that such nonsuit or dis-
missal is not a bar to subsequent proceedings invelving the same subject~
matter.  The authorities holding that, under the provisions of the fed-
eral acts, a plaintiff who, having instituted his suit in a state court, has
been subjected to a .cross action, or, by amendment of his opponent’s
answer, has become a defendant, is not entitled to remove his suit, on
the ground that he must abide the forum originally selected, do not ap-
ply to a suit directly brought in the federal courts, involving matter over
which such courts have original jurisdiction. While, under the act of
1888, a plaintiff who has selected the state court cannot, under such
act of congress, remove his suit direct to the federal court, the fact that
a plaintiff has at some former time brought his suit in some one of the
state courts, and, upon leave, dismissed his proceeding, upon payment
of costs, is not a bar to, and will not abate, a suit upon the same causes
of action subsequently brought in the federal court, involving matter
over which such court has primary and original jurisdiction. The plain-
tiffs are nonresidents, and this court has jurisdiction, concurrent with
the state courts, over the parties and the subject-matter, and the plain-
tiffs might have brought their proceeding in this court originally, and,
before going to the merits, dismissed the same, and commenced over
again inthe same court, or in the state court of New Hampshire, or any
other court having jurisdiction of the parties and the controversy, and
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such:original péndency in this court would not, as I understand it, op-
erate asa bar or in abatement; and it follows unquestionably; as well,
thet prior pendency in a'state court does not deprive the federal court
of its: power to admlmster Justlce in controversles mthm its jurisdie~
tion: LR

- It is: contemded howevven, by the defendants that the suit is still pend—
ing in-the state court upon-an amendment a]lowmg them to make their
answerg:an affirmative bill,:and therefore pending for general relief and
all other purposes, and that these plaintiffs, who are defendants to the
smended answers, weré theoriginal plaintiffs, and as such selected their
forumy, arid must there ablde, and that their suit, brought in this court,
should ‘beidismissed. :

"Thd arguments bearmg upon this phase of the questlon have been pre-
gented with marked ability, and T am free to say that strong reasons
have been‘suggested from-the different standpoints; but my conclusion
is ‘that! the’ pendency in the state. court, under the eircumstances dis-
closed; does not.operate as a bar to the plaintiffs’ right to seek relief in
this- court. . There is:authority for holding (Latham:v. Chafee, 7 Fed.
Rep. 520, and other cases) that, if the plaintiffs’ suit was fully pending
in''the state: court upon .their own bill,-euch pendency would neither
bar nor abate a subsequent suit in their own behalf in the federal court.
This: dodtrine it has been-said, is based; upon the idea that in this re-
spect:the state courts are foreign. It may be that this broad rule should
be ‘modified, in view of the provision of the statute making the federal
jurisdiction as.to certain 'matters concurrent with that. of the courts of
the several states. However that:may. be, in my judgment it is quite
clear that these defendarits; who, after notice of a-motion for leave to
dismiss: in: the state court, filed their amendment, either for the single
purpese ofirelief upon the affirmative matter set forth in - their answers,
or tor the broader purpose of controlling: the forum thereby, are not.in
a position:te.set’ ap such pendency, -either in abatement or in bar of the
proceeding here in behalf of the plalntlffs, for rehef upon matter set forth
in.their bill. :

I assume that the purpose of the'wise and hberal amendment practlce
obtaining in the state cdurts.of New Hampshire in respect to answers in
equily is:te avoid circuity of process, and for convenience and speed in
administering justice in guch courts, fo the end that a defendant may
have . relief in- the same:proceeding upon.the original and affirmative
matter only contained in his answer when the plaintiff fails to prosecute
his bill; and-that the rule of practice 8o limited does not emibrace de-
fendants’ allegations of denial to the original affirmative allegations of
plaintiffs,'which it is understood they may dismiss, And I assuame also
that it is'notdntended!tlat: such .practice, so limited, shall operate to
hold jurisdiction over matter otherwise cognizable in federal courts, or
that a party should use-the privilége for:the purpose:of creating situa-
tions designed to control the rights of his adversary in respectto a forum.
But, if it were otherwise, under such: circumstances, effect could: not be
given to a rule or practice in the state court calculated to operate as an
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abridgment-of: the rights of parties in respect to the jurisdiction of this
court, nor to the act of a party calculated, through the use of such rule
or pract.xce, to' compass a résult: which ‘should impair the rights of his
opponent . in equity proceedmgs herein. Hyde v. Stone, 20 How. 170.

The facts alleged in the defendants’ plea, and disclosed by the record,
furnished no legal bar to this proceeding. Moreover the plea is not
founded in equity. It should therefore be adjudged insufficient, and
the defendants required to answer, and it is ordered accordingly.

Hepees v. Sgisert Cyrixper Omn Cur Co.
(Circuit Court of Appeals, Third Circuit. April 4, 1893.)

APPEAL—JOINT JUDGMENT OR DECREE.
Wlhiere a judgment or decrée is against several persons jointly, one of them can-
- not appeal alone, without a proper summons and severance.

- Appeal from the Circuit Court of the United States for the District of
New Jersey.

In Equity. Suit by the Seibert Cylinder Oil Cup Company against
the Newark Lubricator Manufacturing Company, Charles Couse, presi-
dent, and William H. Hedges, secretary and treasurer, thereof, for in-
fringement of letters patent No. 138,243, for an invention relating to
lubricators used in steam -engines. There was judgment for plaintiff,
(85 Fed. Rep. 509,) and defendant Hedges alone appeals. Motion to
dismiss appeal. Appeal dismissed.

Lawrence E. Sexton, for the motion,

J. C. Clayton, opposed.

Before AcuEson, Circuit Judge, and BurLEr, District Judge.

AcHEson, Circuit Judge. . Undoubtedly the final decree in the court be-
lowin this case is a joint décree against the three defendants, the Newark
Lubricator Manufacturing Company, Charles Couge, and William H.
Hedges. These parties were jointly interested in the suit, and the de-
cree affects them all Jomtly. Yet only one of them, William H. Hedges,
has appealed from the decree. His appeal was taken without previous
summons and severance, or any equivalent action, and no cause has
been shown for the nonjoinder of his codefendants in the appeal. Now,
it has been held repeatedly by the supreme court, and is the settled rule
in that court, that all the parties against whom a joint judgment or de-

cree is rendered must unite in the writ of error or appeal, or it will be
dismissed, unless there hag been a summons and severance, or some
like proceedmg, or sufficient cayse is shown for the nonjoinder. Mas
terson v. Herndon, 10 Wall, 418; Feibelman w. Packard, 108 U. 8. 15, 1
Sup. Ct. Rep. 138 Estis v. Trabue, 128 U. 8. 225, 9 Sup Ct. Rep. 58.
These decisions are conclusive here, and the appeal of William H.



