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t REVovn OJ' CAUSES-PROSECUTION OJ' REVENUE OrrICER-DEPUTY CLBRx-RBT.
ST. S643.
The removal of a prosecution against a United States revenue officerfrom a state

to a federal court is effected, and complete jurisdiction acquired. immediatelyupon
the· tiling of a proper petition tberefor in tbe clerk's office of tbe federal court; and
the subsequent issuance of a writ of certiorari or habeas corpus cum causa is but
the useiof auxiliary process and tbe performance of a ministerial duty. Wben,
therefore, such petitIOn is filed during vacation, and in tbe absence of the clerk, the
proper writ may be issued by his deputy, and it need not show upon its face that
the clerk has beld the petition to be sufficient.

L TO STATE COURT.
'rhe statute provides in such case that when suit is commenced in the state court

by'summons or other process, except capias, the clerk shall issue a writ· of certi-
orart, but tbat when it is commenced by capias, or any otber similar form of pro-
ceeding, "by which an arrest is ordered," the clerk shall issue a writ of habeas
corpus cum: causa. Held, that the statute must be liberally construed as part of
the revenue system, and that a writ of certiorari was therefore properly i88ued
when the officer had been released on bail, and had made no application for the
. writ of habeas corpus cum causa.

L·BAKE,
In such a writ of certiorari addressed to the marsbal of the district, instead

of to the state court, commanding the marshal to make kuown to the clerk of the
state court the removal of the cause, and that such court is required to send a
. transcript of the record to the circuit court, ill a sufficient compliance with the
statute.
BAKE-WAIVER-DEFENSE IN STATE CoURT•
. Where a State court proceedswith a prosecution against a United States marshal
after he has effected a removal to a federal court, he does not lose his right of trial
in the latter court by defending in the former.

At Law. A motion to proceed with the trial of this case, removed
from the state court, the state court having declined to recognize the right
of removal, and tried the case.
Benjamin F. Long, for plaintiff.
R. Z. Linnl'!!/ and M. S. Mott, for defendants.

DICK, District Many state and federal courts of the highest
authority have heard argument and carefully considered questions of law
arising under section 643 of the Revised Statutes of the United States,!

'Rev.8t. 5643: "When any civil suit or criminal prosecution is commenced in any
court of a state against any ofllcer appointed under or acting by authority of any rev-
enue law of the United States, now or hereafter enacted, or against any person acting
under or by authority of any such officer, on account of any act done under color of his
ofllce or of any.suoh law, or on account of any right, title, or authority claimed by such
ofllcer or· other person under any such law, or is commenced against any person holding
property or estate by title derived from any such officer, and affects the validity of any
such revenue law, or is commenced against any ofllcer of the United States, or other
person, on account of any act done under the provisions of title 26, 'the elective fran-
chise,' or on account of any right, title, or authority claimed by such ofllcer or other
person under any of the said provisions, the said suit or proseoution may, at any time
befolte the trial or final hearing thereof, be removed for trial into the circuit court next
to be holden in tbe district where the same is pending, upon the petition of such de-
fendant to said circuit oonrt, and in the following manner: Said petition shall set forth
the nature of the suit or prosecution, and be verified by affidavit; and, together with a
certificate signed by an attorney or counselor at law of some cou,rt of record of the stllte
where such suit or prosecution is commenced, or of the United States, stating that, as
counsel for the petitioner, he has examined the proceedings aiaiDst him, and carefully
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and in able, elaborate, and positive decisions declared its constitution-
ality, and forcibly announce<i the' wise and just principles of public
policy up.on founded. ,,!,hey have
extent of Its operabon',andthe methods of procedure for me applIcatIOn
of its provisioQsi\l th,eadministrationof justice. This statute is highly
remedial, and I ,op!n,ion that itshould receive a construction
in all courts, as expeJ.'ience has shown. that it is essential to the effectual
enforcement of the il)tern!ti revenue laws of the federal govl'lrnment,
which is the commOn government of the people of all the states of the
Union. This statute is not a usurpation of authority in disregard of the
rights of the states. It certainly cannot be considered as, unjust and un-
reasonable for the federal government to assert the constitutional and as-

right to investigate in its own" courts the alleged wrongful con-
duct of its own officers when acting under color of its authority, and in

to its manda,tes. Such aright is inherent a[)d inseparable
from the nature of our general government, and the exercise of such
powet is an imperativedllty, the performance of which is indispensable
to its existence, and the proper and efficient discharge of the important
{,unQtioJ)s with which it is'invested byits constitution and laws. These
fundamental principles have been so often, ably, and fully considered
and detemiined in judicial' opinions that I deem further discussion un-
necessary in this case. In the case of State v. H08kinB, 77 N. C. 530,
thecoJ.lsttuction of this statute was involved, and READE, J.,in deliver-
ingtheopinion of the court, Clearly and forcibly states principles oflaw
that have been approved by many subsequent decisions of other courts:
.... "Whe,re Statesqmcer is charged with 8 duty, and does acts, under
color' ot his duty, which but for his office would be a crime against the

inquired into all the matters set forth in the petition, and that he believes them to be
true, shall be presented to the ifin session,or, if it be not, to the olerk
thereof at his office, and shall be filed in said office. The oause shall thereupon be en-
tered on the docket of the oircuit court, and shall proceed 8S a cause originally com-
menced in that court; but all bail and other security given upon such suit or prosecu-
tl9nshl'11 c0!l<tioue 10 like fOrC'I'1'nd effect as if the hap proceeded to final judg-
mentand execution in the state'oourt. When the suit is commenced in the state oourt
by summons. subpoona, ,petition, or another process.excepteapiaB, the clerk of the cir-
ouit court shall issue a writQfcll'rliorarl. to. the state court,. requiring it to send to the
circ1iitcourt the record and pi-oceedingll in the caUse. When It is commenced by ca-
pias, 0.1' by any other similar form of proceeding by which a personal arrest is ordered,
hEl,llhall issue B writ of habea8 (jorpus cum causa, a duplicate of whioh shall be deliv-
ered to the clerk of the state oourt, or left at his oftice, by the marshal of the district,
or his. deputy, or by some person duly authorized thereto; and there,upon it shall be the
dutyof.the state court to stay:all further prooeedings in the cause, and the suit or pros-
ecution, upon delivery ofsuohpl'ooess or leaVing the same as aforesaid, shall be held to
be removed to the cirouit court, and any further proceedings, trial, or judgment therein
in the state conrt shall be void•.".A.nd, if the defendant in the suit ,or prosecution be in
aotual custody or mesne prC)Qesa therein, it shall be the duty of the marshal, by virtue
of.thewrit of habeascorp1t8·:cum causa, to take the body of the defendant into his
oustody, to be dealt with in: the cause aocording to law and the order of the circuit
court, or. in vacation, of -anyjudge thereof; and if, upon the removal of such suit or
prosecution, it is made to appeanto the circuit court that no copy of the record and pro-
ceedings therein in the stato, can be obtained, the circuit oourt may allow and re-
quire the plaintiff to proceed de novol and to ille a declaration of his cause of action,and the parties may tliereupon proceed as in actions originally brought in said circuit
court. .On failure of the plaintitr so to proceedl judll;.meDt 0' non :Prosequitur may berenderedll&ainsthim, with costs for the defenaant.
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state, then and In that case the United States courts have jurisdiction, and
uriderthe act of congress can remove the case ,from the state courts into the
federal COUl'tS. This power is indispensable to the United States, and is in
no way derogatory to the state."
In the case of Ableman v. Booth, 21 How. 50o, the supreme court de-

fines with great clearness and force the constitutional relations existing
between the oourts of the states, the people of the states, and the federal
government. The faithful observance of the duties of such relations is
essential to the peace, harmony, and prosperity of the national Union.
Upon careful examination of the proceedings instituted for the removal

of this case from the state court to this court for trial, I find that they
are in substantial conformity to the act of congress. The petition of the
defendants represented that they were officers and agents of the govern-
ment, duly appointed and acting under the revenue laws of thE" United
States,and that the acts for which they are criminally prosecuted
in the state court were acts done under color of their office and employ-
ment, and in the performance of their official duties, in tbe enforcement
of said revenue laws. The representations set forth in their petition,
showing the nature of the prosecution and the authority and circum-
stances under which they acted, were duly verified by oath, and by the
certificate required by law to be given by the legal counsel of the peti-
tioners. As the circuit court was not in regular session, the petition was
presented to the deputy clerk of such court at his office in Statesville,
and was duly filed in said office, and the case was thereupon entered on
the docket of the circuit court, to be proceeded with as a case originally
commenced in said court, and a writ of certiorari was duly signed and
issued by a regularly appointed and qualified deputy clerk, acting in the
name of the clerk of the court. This writ was placed in the hands of
the marshal of this district, and a duplicate copy was delivered by him
to the clerk of the state court before the commencementof the trial of the
case in said court. As the defendants were on bail, and not in actual
custody, a writ of habeas corpU8 cum causa was not applied forin the peti-
tion, and was not issued by the deputy clerk. The in the
state was t.ransferred by operation of law in the removal of the case,
and the defendants werenndflr obligation to appear in this court and
answer the charges in the indictment found by the grand jury of the state
court.
I entertain the opinion that when proceedings for the removal of a

criminal pro&ecution from a state court to a federal court for trial are in
conformity to the act of congress providing for such removal, the repre-
sentations averred in the petition of de:endants, constituting sufficient
grounds for removal, verified by oath and by certificate of counsel, must
be accepted as true, and the case is ipsofacto removed to the circuit court,
and thejurisdiction of the state court is at an end, unless the case shall be
remanded thereto. Spear, Fed. J lId. 484. The rights of the defendants
and the jurisdiction of the circuit court depend upon the authority of
laW,aAdnot,upon the correctperformance ofa lllillisterial duty by the clerk
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ofthe 'oourt. The act of congress does not invest the clerk with any
judicial function or dis('retion, but commands him to issue the prescribed
auxiliary remedial process to prepare the case for trial. No duly au-
thenticated record of the state court has been returned by the clerk, in
ohedience to the writ of certiorari, but I am informed that no objection
was made in the state court as to the regularity and sufficiency of the
proceedings for removal up to the time of filing the petition in the office
of the clerk of this court,and the entering of the cause upon the docket.
The refusal of the court to recognize the right of removal was founded
upon the fact that the writ of certiorari was not personally issued by the
olerk; and the court was of opinion that such writ, signed and issued by
the deputy clerk in the name of the clerk, was irregular, erroneous, and
void. The act of congress, in express terms, prescribes the nature of
the representations that must appear in the petition, the method of veri-
fication, and the mannetor filing the same. When these requisites are
complied with, the proceeding at once has the operative force and effect
of removing the case, ae the statute positively declares that" the cause
shall thereupon be entered on the docket of the circuit court, and shall
proceed as a cause originally commenced in that court." This clause,
so clear and imperative in its terms, must, under a reasonable construc-
tion, have the force and'tlffect of conferring paramount jurisdiction on
the oircuit court, and full power to proceed, at once, to have the cause
prepared for trial. This jurisdiction is as complete and plenary as if the
cause had been originally commenced in the court." As this court had
rightfully acquired jurisdiction under a paramount constitutional law of
the'United States; the ,state court wRsdivested of its former jurisdiction,
and could not legally proceed to try the cause. rrhe writ of certiorari
mentioned in section 643 is an auxiliary writ of the court, issued by
its mini8terial officer, the clerk, or the regularly appointed and qualified
deputy clerk, in order that iheremoved cause may be tried as fairly and
speedily 'as possible. The purpose of issuing such writ is to procure the
record of the state court, so that the circuit court may proceed with the
case where the jurisdiction of the state court ceased. This writ was
also intended to give the state court notice of the removal of the cause,
so that it might have an opportunity of complying with a duty ex-
pressly imposed bya paramount law of the federal government. ,The
subsequent clause in the statute, declaring that" the suit or prosecution,
upon the delivery of such process, or leaving the same as aforesaid, shall
be held to be removed to the circuit court, and any further proceedings,
trial, or judgn'lent therein in the state court shall be void," was intended
as a positive inhibition of any further proceeding in the state court, and to
authorize the circuit court to proceed in the manner provided. Conceding
for a moment th:at the objection to the ministerial process of this court has
some legalfoundation; it is merely technical, and does not affectthe'mer-
its of the case. As the process issued from a court having rightful and
competent jurisdiction of the case, it was not void, and could only be ir-
regular or. erroneous. Even if it was irregular or erroneous, it gave full
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and explicit notice of the assumed jurisdiction of the court, and of the
rights claimed by the defendants under the constitution and laws of the
United States, as well defined and established by decisions of our state
supreme court and the supreme court of the United States. State v. Hos-
kins,77 N. C. 530; Tennessee v. Davw, 100 U. S. 257; Davis v. South
Carolina,107 U. S. 597, 2 Sup. 8t. Rep. 636. Under such circum-
stances it seems to me that the state court could, as a matter of comity
and common justice, have given the defendants a reasonable opportunity
of having a mere of proceeding corrected, and thus ad-
minister substantial justice, and avoid any occasion for conflict of juris-
diction between a state and federal court exercising jurisdiction in the
same territorial limits. Judicialcontroversies are always unpleasant and
unseemly, and should be avoided, unless such conflicts are necessary to
a proper enforcement of the law,-to secure the legal rights of citizens,
the right ofthe government, and the impartial administration of justice.
The defendants, bymaking the best defense they could in the state court.
neither lost nor impaired in the least degree their right of trial in this
court, which was claimed by them in the manner provided by law.
Steamship Co. v. Tugman, 106 U. S. 118, 1 Sup. Ct. Rep. 58.
I will now proceed to consider more particularly the nature of the writ

{)f certiorari, issued by the deputy clerk of this court in the name of the
.clerk, to ascertain whether the action of the deputy was in accordance
with official duty and power. At common law the writ of certiorari is
used for two purposes: (1) As an appellate proceeding for the re-exam-
ination of some action of an inferior tribunal; and (2) as auxiliary
process to enable a court to obtain further information upon some matter
;already hefore it for adjudication. U. S. v. Young, 94 U. S. 258. It was
for this last purpose that the writ was issned in this case. In its rela-
tions to this court the state court is in no sense of the word an inferior
court. The proceedings in this case are not appellate in their nature.
They were instituted under a positive and constitutional law, which en-
titled the defendants, upon making a certain representation of facts, in a
properly verified petition, to have a case untried and pending in a state
,court having jurisdiction removed for trial to a federal court which had, in
.accordance with Jaw, acquired, not concurrent, but paramount, jurisdic-
tion. A court must have competent jurisdiction of a matter before it can
.award a writ of certiorari. \Vhen a valid law confers upon a courtjurisdic-
tion to issue a writ of certiorari, such jurisdiction must necessarily be su-
perior to thejurisdiction to which the writ is directed; for such writ com-
mands the performance of a duty. Such superior jurisdiction is derived
. from positive law, and is in no way dependent upon the formal correctness
of the writwhich the court issues in order that it may·exercise its vested
jurisdiction with intelligence and dispatch. When this case was prop-
<erly entered upon the docket of this court, jurisdiction to issue the writ
·of certiorari and try the case was conferred by the act of congress, and
was superior to the jurisdiction of the state court. The writ issued did
'110t enlarge the jurisdiction of the court, but was only auxiliary process,
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to obtaiilthe record ,of the: case, aildeoable this court to exercise juris-
diction speedily and ju.stly. Conceding for a moment that congress
has the power to confer judicial functions upon a clerk of a.circuit court,
no such legislative intention can be inferred from. the .language of im-
perative command used in the statute,-the clerk" shall issue a writ of
certi<¥rari to the state court, requiring it to send to the circuit COU1'.t the
record and proceedings in the<:ause," . If ajudge in court had made such
an order, a deputy clerk would undoubtedly have acted as a ministerial
officer· in issuing the writ. The positive order of the law is certainly as
mandatory as the order oC its judicial officer. This writ is generally
awarded as an aU:J!:iliary to the exercise of judicial authority, but there

in the constitution that prevents congress from directing the
clerk of a court to issue such writ in his ministerial capacity. A return
to the writ can properly be made by the clerk of the inferior court under.
his hand and the seal of the court. If the detEmdants in this case had
been inactual custody, and in their pet.ition had made application for
, a .writ of habeas ccYrpus cum caU8a, there is no reason why the deputy
clerk shOuld not have issued the writ. This is not the high prerogative
writ of habeas CorpU8, whioh can only be awarded by judicial authority.
All kinds of writs of lw.beasc01'pU8 al'e subject to the control and regula-
tion of .oongress, acting within the limits imposed by the constitution.
Congress has conferred power upon the courts of the United States to is-
sue" writs of habeas Cot.pU8," and this grant of authority includes every
species of the writ. Rev. St. U. S. § 751; Ex parte BoUman, 4 Cranch,
75. In section 752"congress has only conferred power upon the judges
of said courts, in vaclition, to award writs of habeas corpus for the pur-
pose ofan inquiry into tbe cause ofrestraint ofliberty,-the high preroga-
tive and judicial writ. In section 643, has .seen proper to em-
ploy the old common-law writ of habeas C01'pU8 cum catt8a to be issued by,
a oourt in session, or clerk of the court in vacation, in the removal of
certain specified cases from state courts to federal courts for trial. This
writ: had become almost obsolete in England and this country, and we
must look to the. common law to ascertain its nature and application.
This old common-law writ issued out Of the courts of Westminster, and
afforded a very liberal and .expeditious mode of procedure for the removal
of caases. It was grantable of common right, at all times, without any
motion in court, and it instantly superseded all proceedings in the court
belo\¥Jlt was awarded by the law without the leave of the court. E,J;
pam BoUman, supra; 3 Bl. Comm. 130; Tidd, Pro 297. Upon a fair
and reasonable construction of section 643, it is evident that congress
wpll knew the nature of the common-law writs mentioned, and intended
them to :be employed by,the circuit courts as auxiliary and expeditious
rernegial process in the removal of causes, and in aid of jurisdiction al-
ready aequired by the fililig of a petition in conformity with the require-
ments of the statute. To this end the law positively directs and com-
mands the clerks orsuch' oourts to issue sllch remedial process when the
courts are not in .session.
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Congress has no'authority to confer' judicial power upon clerks of
courts; for under the provisions of the constitution the judicial power of
the United States can only be vested in and, be exercised by courts
created and established by law to expound and administer the law in
application to the cases and controversies which may come before them
in due course of legal procedure. Const. U. S. art. 3, § 1. Congress
may by law impose duties upon executive and ministerial officers of
the government, which require them to consider and determine ques-
tions of law and of fact,but in so doing they do not exercise judicial
power. Such duties have been imposed upon judges, to be performed
out of the course of the courts; and their decisions, although judicial in
nature, are held not to have. been made in the exercise of judicial power
under the constitution. Ex parte Vallandigham, 1 Wall. 253; Ex parte
ZeUner, 9 Wall. 247. We are aided in forming our opinion as to the
intention of congress by considering its legislative will and action in
other statutes passed for the removal of causes where citizens claim rights
under the constitution and laws of the United States. Under the pro-
visions of these statutes, as a general tule, removal proceedings are in-
stituted in the state courts; and if a petition is there filed and verified,
setting forth such representations of facts as show that the circuit court
can rightfully take jnrisdiction, then, upon a sufficient bond being pre-
sented, the case is removed by law to the circuit court, notwithstanding
an order of the state court refusing to recognize the ,right of removal.
MarahaU v. Holme8, 141U. S. 589, 12 Sup. Ct. Rep. 62. We cauno'
believe that congress intended that proceedings for removal under sec-
tion 643 should be less speedy and peremptory where the rights of the
government are involved, in the persons of its officers acting under color
of its authority, in enfOttling its laws in obedience to its mandates.
Congress knew well that clerks of couris could not always be in their of-
fices, and that a deputy clerk usually performed the duties of a clerk in
his name. The laws of the United States make provision for the ap-
pointment of competent and efficient deputy clerks. They are ap-
pointed by the court,' and may be removed by the judges. They are
qualified by taking the official oath required of all clerks of courts,and
may be required to execute an official bond to the United States for the
faithful performance of official duties. Rev. St. U. S. §§ 624,626,796.
They act under official obligation imposed by law. They occupy a
higher position than ordinary deputies, who hold their position under
the appointment and at the will of their principals in office. At com-
mon law a deputy, as an essential incident to his appointment, has full
power to do most ministerial acts which his principal is empowered to
do. A deputy cannot appoint a deputy, or e)l:ercise a judicial function,
or perform an act which the law expressly requires to be performed by
the principal in person. Parker v. Kett, 1 Salk. 95; Miller v. Miller, 89
N. C. 402. The proceedings of a court are made up of judicial and
ministeriill' acts; and it is often difficult to distinguish the judicial from
-the ministerial in tne courts of a state where there is no constitutional
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restriction upon the legislature in conferring judioial powers upon sub-
ordinate officers, whose duties are usually ministerial. In determining
these quEistions, state courts have adopted the general rules of the com-
mon law for their guidance. A judicial act is tha:twhich is done by an
officer having power to determine a question by his judgment, involving
intellect and discretion in a matter of opinion. A miniE'terial act is
that which is lawfully done by an officer under the direction and com-
mand of a superior power. The laws of this state have invested the
clerks of the superior courts with judicial and ministerial functions, and
there have been many cases in the courts where perplexing questions
have arigen from the actions of deputies in the performance of official
duties. The supreme court of the state, in many well-considered
opinions, hlis. been very liberal in defining judicial and ministerial
functions,atid in sustaining the acts of deputy clerks in issuing process
in cases which required the exercise of and discretion, and
some other elements of a judicial nature. The doctrine is clearly an-
nounced that :/1 the law contemplates that every man shall.have the ben-
efit of the principles as well as the procedure of the law, to enable him
to vindicate:and establish his rights." That court fully recognizes the
importance and, rlecessiLy of having deputy clerks "to help the dispatch
of public business; and to provi,defor the,same wheinthe clerk might be
necessarily absent from his office, Of unable for any cause to give per-
sonal attention to his official'duties." Miller v; Miller, 89 N. C. 402;
and cases/citetf; Evans, v. Etheridge, 96 N.C. 42, lS. E. Rep. 633;
Butts v. StretVs,'95 N. C. 215.
I have been ififormed that the supreme court of this state has affirmed

the judgment of the court below in this case,butI have not seen the
opinion filed. I desire to have an opportunityofcarefully reading and
considering such opinion before I proceed further. I have confidence
in the ability, integrity l learning, and patriotism of the justices who pre-
side in that distinguished court'; and I have learned that questions of
law arising upon the face of the record were discussed and determined,
which were not presented on the trial in the court below• It is ordered
that this'case' be continued to the next term, and that the deiEmdants
enter into recognizance for their appearance.
The solicitor of the state for this district, being present, waived any

further notice of this proceeding of the court.

SUPPLEMENTAL OPINION.

(At Chambers. Maroh 14,1892.)

Since delivering and writing out the foregoing opinion, I have seen
the decision of the supreme court of this state, (14 S. E. Rep. 796,) af-



STATE v. SULLIVAN. 601

firming the judgment of the court below.! I will make no comment
on the general tone and spirit of the language of the court, but will only
view it as an honest, strong, and decided expression of judicial opinion,
manifesting a jealous and watchful care over the jurisdictional rights of
state courts. The principal ground of the decision was the question of
law discussed and decided in the superior court, as to the right and
power of a deputy clerk, in the name of the clerk, to receive and file the

1The opinion of the state court, delivered byMERRIMON. C. J., is as follows, omitting
the part in which the removal statute is set out: "The purpose of this statutory pro-
vision is to create jurisdiction in the circuit court of the United States, and to transfer
to that court the jurisdiction of state courts in the classes of cases specified therein,
when such cases shall be removed as contemplated by it. It is hence very important,
and should be strictly observed in all material respects. Such observance is the more
important, as the method of removal prescribed does not require the circuit court to
supervise and scrutinize applications for removal unless it shall happen to be in session
at the time the same shall be presented. The removal of causes is no doubt subject to
abuses, and, as suggested, frequently prostituted with a view to evade and delay rather
than obtain justice on the part of the party professing to seek it. This statute has
been the subject of much judicial criticism. Its validity as a whole. and that of some
of its material parts, have been much questioned. But it is now settled that it is valid
and operative. It is therefore the dut,y of the court", both state and federal, in good
faith to give it effect in all proper cases. Tennessee v. Davis, 100 U. S. 257; Davis v.
South Carolina. 107 U. S. 597. 2 Sup. Ct. Rep. 6S6; State v. Hoskins, 77 N. C. 530. The
state court will lose, be deprived of, and relinquish its jurisdiction only in the case and
in the way and manner prescribed. Courts do not readily give up or abandon their
jurisdiction of cases before them. It is of their nature and purpose to administer jus-
tice as contemplated and intended by the laws of their creation and being. It is not to
be presumed that they are incapable, unjust, or untrustworthy. On the contrary, the
presumption is in their favor in all these respects. Hence, statutes not in aid of, but
depriving them of, their jurisdiction, particularly where it has already attached, are
to be strictly interpreted. The present case is a criminal prosecution, by iudict-
ment and a capias, whereby' a personal arrest is ordered.' It intends that the de-
fendants shall be arrested and held in close custody by the sheriff, unless they shall
give bail as allowed by law. In such case. if it be granted that the defendants regu-
larly and sufficiently pl'esented their petition for removal of the action to the clerk of
the circuit court of the United States at his office, that court not being in session at the
time, and that the clerk duly filed it, and entered the cause on the docket of that court.
the jurisdiction of the latter was not then complete, nor was that of the state court
over and at an end. It then became necessary. in order to completely and efficiently
transfer the jUrisdiction from the state to the circuit court. for the clerk of the latter
court to 'issue a writ of habeas corpus cum cnusa, a duplicate of which should have
been delivered to the clerk of the state court, or left at his office, by the marshal, his
deputy, or some person duly authorized to do so,, Thereupon it would become the duty
of the state court I to stay all further proceedings in the cause.' This being done, the
prosecution would •be held to be removed to the circuit court, apd any further proceed-
ings, trial, or judgment therein in the state court' would be void. The statute above re-
cited so expressly declares and provides. The case is not removed. l'he state courtdoes
not lose its jurisdiction until the writ last mentioned is so delivered to its clerk. The
state court cannot know of the intended removal in the way thus prescribed.
The statute on purpose prescribes sucb method of procedure in case of criminal pros-
ecution; and it in like manner prescribes that' the clerk of the circuit court shall issue
a writ ')f certiorari to the state court ' in case of the removal of other causes of other
classes, 'requirin!\, it to send to the circuit court the record and proceedings in the
cause,' These writs, and the proper service of them, are essential to perfect the juris-
diction of the circuit court, and put an end to tbat of the state court. The method of
removal prescribed so expressly requires, and no other method is prescribed in terms
or by implication. Any other method adopted by the courts for the sake of convenience,
or to cure irregular or defective procedure, would put a very delicate subject, regu-
lated by statute, at the discretion of the courts, and lead to intolerable confusion. Tbe
only just and tolerable course is to observe the statute, at least substantially, in all
respects. In the present case the clerk of the circuit court did not issue a writ of
habeas corpus cum causa, as he should have done. The paper writing he signed by
his deputy, and had served on the clerk of the state court, was not such writ in form
or substance, nor does it purport to be. It was not the writ the law prescribed and
reqUired to be issued in such cases, nor did it charge the state court with notice, and
put an end to its jurisdiction of the prosecution. It is more like a writ of certiorari,
and was probably intended to be such, but it was not addressed to the state court or
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iremoval,"and to. i.ssue: the· auxiHar:y:w,rH·of certiorari. that
'YB:813Srvedoby the
peanoitpCillirt,andsubsequ6I;ltly read in open court. before the trial of the
caseU!:Upon this subject, I have nothing to add.towhat I have already
saidiiu111' foregoing opinion, except to express nl'y,swprise at tbq legal

the distinguished court which has so often shown a lio-
eral.andenlightened policy in defining the mip,iswrial functions of a

anyoHtI8o:tlioors. It was addressed totbe marshal of tbedilltri(lt,commandinghim to
make knoWn· tbe· facts recited. ,Such writs must be adcWessed, to the parties com-
manded aud required by them to do the matters and things therein specified to be
done. "The 'state court was not ,bound to, take notice of and :treat the paper writing de-
livered,·to1tli1 clerk as the writ ol.,certwra'r£ (if that writ could bave been appropriate
in ,this.llB8il),·prescribed. by the ,statute. See appropriate fOl'iUll of such wnts in Dill.
Rem.CaulIes" p. 87; Spear, Rem. Causes, pp. lOll, 110. It appears that the petition of
the defendants was not presented.to the circuit court wbile it was in session, nor to the
clerkthereof!&t,his office out of,term time, but itwas presentf;lll,to his deputy, who filed
it in the clerk's' ofllce,and entered the cause on the docket,ot:th-:l court. The attorney
generaHnsistedon the argument that the deputy clerk could ,not receive and pass upon
and file'the:petLtiQn'and the certificate of counsel accompanying it. ,Th.e presentation
of tbepetitidn ill· important; it must be made to the court if it be in session, or to the
clerk fn va.cationtime. The statute so expressly requires. Te what end is tbis re-
quired i to the' .end that tbe court or clerk may exa1ll1ne and allow it to be
flIed. Itmust be seen. and adjudjfed that it is sufficient upon its face to serve the pur-
pose contemplated by it.· ,It must bein substance a petition alleging the essential facts,
'Bndaocompaniedby the certificate of counsel; and the court or clerk, as prescribed,
mu.st so determine. Granting thatl the deputy migbt act in the name of and for tbe
clerk in all matte1'8 simply ministerial in their nature, be could., not do so in matters
judLciaHn'their nature, reqUiring the exercise of his official judgment and discretion,
unless autborized to do so by sta.tute. In such matters the law charges the clerk to act
for and by .kimllelf; and not by·a.nother. In such case the action of the deputy would
be void, aodo! no legal e1Tect. While the circuit court or tbe clerk must decide upon
the sufllciencyofthe petition, and allow tbe same, if sufficient,' it must appear by the
writs issued to tbe state court tbat the circuit oourt or clerk allowed thepetltion; that
it was filed, 'and ·the' cause entered upon the docket of that court. Surely it cannot be
that the circuit court has theanthority to simply command the state court to surrender
its jurisdiction of an action, 'and,certify the record thereof to tllat court. Such proce-
dure would be absurd, monstrous, and' despotic. The process going from the circuit
court to tbestat.Ei'court must state tbe substance of the, ground of the authority of the
former, and, .tbe'purpose of the oommand of the writ.. It is,tbe'writ thus framed and
duly served,that perfects tberemoval of tbe action, and puts an end totbe jurisdiction
of the statecburt.Tbe lawd,oes not invest the circuit court with arbitrary authority,
nor does It bsiend 'to transfer the jurisdiction in particular casea from tbe state court
to that court simply by the latter's command. The authority and pertinent action
must appear in an orderly and autborized way. Here it did not appear that the circuit
court in session,9rthl;l clerk In' vacation time, had allowed the petition of the defend-
ants to be flIed. .rrhe contrarY' appears by the paper writing served upon tbe clerk of
the state court,', It appears.that tbe deputy clerk of the circuit court allowed the peti-
tion, and filed It-This he bad no authority to do. It cannot iUlltlyor reasonably be
said that the, circuit court alone must decide that he had or.,had not such authority.
The state court, 'must, in the very nature of the matter, decide, when a writ comes to
'it, the nature and purpose of the command contained in it, and that it, upon its face,
comes from lawful authority. .If the writ should upon its faoeshow that it was unlaw-
ful and void, it would not--could not--serve the purpose of.the law, and the state court
would not--<>uglit not to-recogni%e or act upon i to It is not SUfficient to say that the
circuit court WOuld, in .the course of procedure, afterwards correct the error, and reo
mand the ease. The state· court is possessed of judicial authority, and it is its duty to
part with itll'jurilldiction of cases only in the cases and in the way prescribed by law.
Moreover,M.dswithin its.jurisdiction and authority to interpret and apply statutes of
the United States in appropria.te cases, and sucb statutes are binding upon it in per.

cases, ,and oonnections. I There is no conflict, in contemplation of law. between
the United;Statas.andstatecourts. Any conflict arises from misapprehension
and misapplication of the law, or ·from a willful purpose to pervert it. The state
court,mllatdecide that it has or bas not jurisdiction, and pertinent questions in that
reapeotl: Its.errors maybe corrected in an orderly, lawful,way by an authoritative
judicialtribUllal.·In this case it decided that the case before it was not removed to
the cirouit court of' the United States, and proceeded to try and dispose of it in the
ordinary oourse of'procedure, and we think it did so correctly•. JUdgment affirmed.
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clerk of' a court, and in sustaining the actions ofdeputy clerks in facili·
tatingthe administration of substantial justice.
It is not'my purpose to discuss at any length the questions of law

considered by the state supreme court, which were not relied upon in
the trial of the case in the court below. I desire simply to express my
nonconcurrence, and offer a few reasons that influence me in my· opinion.
I certainly do not conour in the views of the supreme court in regard to
a strict and teohnical oonstruotion of the removal statute referred to.
Seotion643, Rev. St. U. S. This statute is a part of the revenue syg.
tem of the general government, and the United States supreme'oourt
has often decided that revenue statutes are remedial in their nature, and
are to be construed liberally to carry out the purposes of their enact.
ment; and what is implied. in them is as much a part of the enactment
as what is expressed. The intention of the lawmakers and the reason
and object of the law are considerationA of great weight in the construc-
tion of the statute. Smythe v. Fiske, 23 Wall. 374. In the opinion of
the supremecoul't it is insiRted that the writ of certiorari issued by the
clerk of the circuit court in this case was Rot in proper form and prop-
erly directed. I will readily concede that such writ is not in conformity
with a writ of cer1iorari at common law, but there is good reason in this
case for a departure from i3uch usual and form. At com-
mon law the certiorari is a writ issued by a superior court having juris-
diction, directed to an inferior court, commanding it, through its clerk,
to certify and return the record and prooeedings in a particular case
pending before it to the higher court. A court that has authority to
command the performance of a duty has competent power to enforce
obedience by compulsory process. Circuit courts of the United States
are not higher courts than the state superior courts, and under the pro-
visions of section 643 have no authority to command state courts and
enforce obedience. Under this section, congress has not invfsted the
circuit courts with any- such coercive authority, but provision has been
made for such courts to notify and require the state courts to certify
their records and proceedings; and, if such requirements are disregarded,
circuit courts can supply the record, and proceed to make disposition of
cases removed without the requested assistance of the state courts. Un-
der such circumstances, I am of opinion that the writ of certiorari in
this case was appropriate, and is not justly subject to criticism for in-
formality. It was issued under the seal of a court of competent juris-
diction, was delivered to the clerk of the state court by the marshal,
was read in open oourt before the trial, respectfully gave information to
the state court of the sufficient grounds upon which the circuit court as-
sumed jurisdiction, and notified the state court of the duty imposed
upon it by law. The purpose of issuing the writ of certiorari was not
to require the state court to surrender jurisdiction and remove the cause
to the circuit court, but simply to require a return of the record of the
caSA, duly authenticated by its clerk. .Under this statute the state
courts have no essential agency in the removal of causes. All proceed-
ings for removal are conducted in the circuit court, and the auxiliary
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writsotlltl'to"rariandhabea8 CorpU8 .cum causa, served on the clerk of the
state court, are not essential to removal, but are used after the circuit
oourt has alJqlllSred jurisdiction for the purpose of notifying the state
oourt of sucbassumed jurisdiction, and preparing the removed case for
trial. The circuit court does not command the state court to surrender
jurisdiction, for such jurisdiction is transferred to the circuit court by
the operation of a paramount law. This operation of law cannot be
justly regarded as arbitrary and despotic, as it was put in force by the
legislative Jep.resentatives of a free and enlightened. people, and has
been sanctioned by long experience and by the decisions of the highest
judicial tribunal of the nation, and pronounced to be essential to the
safety and efficient operation of the federal government. A case re-
moved under this statute is tried in accordance with state laws, by a
jury composed of the best citizens of the state, under the direction of a
judge bound by official obligation to correctly administer such state
laws.
It is further insisted in the opiniun of the state 'supreme court that

the writ of certiorari in this case is defective, in that it does not show on
its face that the clerk had expressly adjudged the petition to be suffi-
cient to serve the purpose contemplated. The statute declares in clear
and express terms what representations of facts in the petition, and
what verification, shall give the petition filed the force and effect of re-
moving the case. The truth of such representations is matter of subse-
quent inquiry and deterinination. The only duty imposed upon the
clerk is to examine the papers and see that the formal requirements of
the law are complied .with. He determines these matters by the minis-
terial acts of inspection and comparison, and manifests his approval in
no other way than by filing the petition in his office, and entering the
case on the docket. This implied approval clearly appears in the writ
of certiorari that was issued in this case.
H is further insisted that "the process going from the circuit court

to the state court must state the substahce of the ground of the author-
ity of the former, and the purpose of the command of the writ." This
alleged requisite, if adopted in practice, would introduce a novel feature
into a writ of certiorari, unknown to the common law. At common law,
it.was a prerogative writ,-a mandate of the crown,-issued by a court
that was invested with a plenitude of power over all inferior courts of
the realm, and had a right to command them to return authenticated
records and proceedings in a particular case for trial or correction of er-
rors. The courts of the United States derive authority to issue such a
WJ:1it from the constitution and the legislation of congress; and the nature
and purpose of the writ has been set forth in acts of congress, and in
frequent decisions of federal courts. It seems to me that it would be
unnecessary and improper for a circuit court of the United States, in
removal proceedings, to inform a state court, in more specific terms than
were used in this case, of the grounds o(its authority, and the purpose
of the writ, when such matters are disclosed by public and paramount
law, presumed to be well known to all courts.
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IMs further insisted that the procE:edings before the clerk of the cir-
(luit court were defective and insufficient to effect a removal of the case
from "the state court, in that no writ of habeas corpus cum causa was is-
sued by said clerk; As the defendants were on bail. and not in actual
custody, a writ of habeas corpus was unnecessary. The bail bond filed
in the state court, by express provision of law, was effectual to secure
the appearance of the defendants in the circuit court. The defendants
made no application in their petition for a writ of habeas corpus. Before
such a writ can be properly issued, it must be applied for, and the peti-
tion must allege that the party is imprisoned or detained against his will.
without authority of law.
I have prolonged this discussion further than I at first intended. The

judgment of the superior court against the defendants for the offense
with which they were charged and convicted by a jury was not oppress-
ive or unreasonable. I feel sure that the judge of the superior court,
in his ruling, was prompted by a high sense of judicial duty. I enter-
tain the highest respect for the state supreme court, and read with pleas-
ure and benefit its able, learned, and instructive opinions; and I sin-
cerelyregret thatan occasion has arisen which has produced a conflict
of judicial opinion and authority.

THE NELLIE MAY.

UNITED STATES v. THE NELLIE MAY.

(District Court, D. Rhode IsZana. May 27, 1899.)

'PBNALTIES AND FORFEITURES-PA.SSENGER ACT-LIBEL IN RE)r-WHEN MAINTAI1UBLE.
Under the passenger act of August 2, 1882, (22 St. at Large p. 186.}a libel against

a IIhip_ to-recover the penalties for violation of that act can only be maintained after
the shipmaster's trial and conviction of the same offense, and for the purpose of
enfofdng payment of the fine imposed upon him.

In Admiralty. Libel to recover penalty for violation of the passenger
act of 1882. Dismissed.
Rathbone Gardner, Dist. Atty., for the United States.
Amasa M. Eaton and Walter B. Vincent, for claimant.

CARPENTER, District Judge. This is an information and libel filed by
the attorney of the United States for this district against the schooner
Nellie May, wherein it is alleged that the said schooner is an American
vessel, belonging to a citizen of the United States, and that Joas J. Go-
dinho, being master of said schooner, has transported from Brava to
Providence 48 emigrant passengers without there having been provided
for said passengers the accommodations required by an act to regulate the
carriage of passengers by sea, approved August 2, 1882, and in violation


