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1. CARRIERS BY SEA-8TIPULATION EXEMPTING FROM NEGLIGENOE.
It is the settled law of the federal courts that an express stipulation exempting

a common carrier, whether or domestic, from liability for losses caused by
the negligence of himself or his servants, is contrary to public policy, and cannot
be enforced against the shipper.

S. SAME-OQNTRAOT OF OARRIAGE -DISPUTES TO BE SETTLED ACOORDING TO BRITISH
LAW.
A clause in the contract providing that all questions arising under the contract

shall be' settled according to British law is a nullity, as an attempt to impress UpOD
the contract a construction which our law rejects as contrary to public policy.

8. SAME....TRANSPOR'I'ATION OF CATTLE-NEGLIGENT FITTING.
Cattle were shipped on a British steamship under a contract which provided that

the ship was to furnish the ,fittings for the cattle, but the shipper was to assume
all risks of the fittings, the ship not to be responsible for any injury to the cattle
arising from any cause, and all controversies to be decided according to British law.
By the negligence of the employes of the ship, part' Of the fittings were not suffi-
cieptly secfIred, which fact was unknown to the shipner, and in an ordinary gale
they gave ",ay, and some of the cattle were killed. Held" that the ship was liable.

In Admiralty. 'Libel for damage to cattle. Decree for libelant.
Proctor & Tappan and Payson E. Tucker, for libelant.
'J. D. Ball; for claimant.

NELSON, District Judge. This is a in admiralty filed by Albert
N. Monroe, an e:::porter of cattle, againbt the British steamship Iowa,
of the Warren line of transatlantic steamers, to recover for damage to
cattle on.a voyage from Boston to Liverpool. The cattle were shipped
under a special contract in writing between the steamship company and
one Hathaway, made in Boston, and assigned in part by Hathaway to
Monroe, the provisions of which were expressly assented to by Monroe
by a memorandum indorsed on the instrument signed by his agent.
The material clauses in the contract relative to the questions now before
the <lourt are the following:
"Ship to furnish liLtings." "The fittings to be such as are used on board

the steamships of our line, and you [the shipper] are to assume all risks con-
nected with said fittings. It is understood that you approve the fittings and
ventilation of the steamship herein referred to, and that you will not require
any change in or addition to saiq fittings and ventilation. Neither the steam-
ship. her agents nor her owners, are to be accouutable for the dangers of the
seas, or accidents to fittings, water tanks, machinery, or condensing apparatus;
nor for any other accidents; nor for any action which the authorities in Eu-
rope or America may take concerning the animals, no matter what may be
the cause or consequence of such action; nor for any mortality of or injury to
the animals for any cause; nor for delay in sailing caused by long. passage,
necessary repairs, or any circumstances beyond our control." "All questions
arising on this contract shall be decided according to British law."
The contract also prescribed a form of bill of lading to be issued for

f.he cattle, containing similar exemptions from liability on account of the
fittings. The steamship sailed from Boston on the afternoon of Tues-
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day, April 12, 1887, having on board in all 347 head of cattle, 232
of which were the property of the'libeT'litlt, and 115 belonged to Hatha-
way. Of the libelant's cattle, l6i were stowed on the forward main
deck. The rest of his cattle, andal! 'ofHathaway's, were stowed on the
spar deek. The cattle aI/., the main were con:6.ned,. ,1I,l pens on each
side of a passageway running fore and aft, each pen holding four ani-

nailed to ,the deck to prevent their
OnW:ednesday morning. the ship encountered a gale from N. E.• with

a Mamsea on the port side, which caused the ship to lurch heavily to
starboard.. A part of the cargo wal:! grain in bulk, and dpring the gale
this appears to have, shifted to starboard, causing a considerable list on
tpat, siCl¢, andincreasipgthe lurching; . The consequence was that some
of the:penson the starboard side of the main deck gave way, the stan-

apart, the cleats on the deckwere torn off
by tlle:struggles of the animals, and .the cattle in these PenS were thrown

heaps. Twenty-two of them were killed 'outright, before
they ,could be extricated; others were 80 badly injured th!1t they had to

,on others suffered from, being bruised and
mahned. During this time the ship was steering E. S. E. and S. E. by
E. t E., At 1O:301'.M. 011 Wednesday, being then well pastGeorge's
bank, her course w8;saltered to S. E. by S., bringing the ,sea astern, and
from that time the roll of the ship to starboard ceased, and no more
trouble was experienced, although the gale continued until the next day.

d,efense is that tl:le loss was caused by the perils of the sea, with-
out any»egligellce on the 9f the master Qroffigers., and that the
owneJ:saxe exempted from liability by the terms of tliespecial contract.

be no doubt, upon the evidence, tbat the proximate cause
of the :loss, in this case was not the perils of the sea, bU,t wits the insuffi-

cattle fittings. The storm: was of no unusual violence, but
was J1S is likely to be met with in any transatlantic voyage. It
was ente'Jred on the ship's log as a gale." In regard to the
fittings thjll appeared : The ship had carried no cattle on the main deck
for seven months prior to this voyage. In the mea,n time the fittings
haCi. peen taken down and laid away.'.I;hey were put up again at Bos-
ton just before the ship sailed. Most of.,thepens 8.eem to have heen put
togetheriil a' proper manner, and held together; but the pens that broke
away"the' eVidepce shows, were not sufficiently secured, and that this
was the fault of the carpenters in doing the work. The defective condi-
tion of tl;J,e peps :WllS ,not known libelant.orhis agents when the
.ship saUed. ,It was of the. officersof the ship to see that this
workiWaswelldone, and everything made, secure and safe for the pro-
tectionofthe cattle. Their failure to do this was negligence for which
the responsible, unless they are protected by
the clauses in the contra;ct. 'Since ,the decision of the su-
preme court' in Liverpool &; G. W. Steam Co. v. Plumix Iris. 0>.,129 U.
S. 397(9' Ct. Rep. 469, the,la.w of this country upon this sub-
ject,'ll.s adinlt'listered in the federal courts, is settled; It was there de-
cided tbafa contra.ctmade in this c()untty for carriage of goods in
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a foreign lilllip to a foreign port, under similar to those in
this case, JS,t6 be construed in the courts of the United States by the
law of this'bo\lntry; and by that law an express stipulation by a com-
mon carrier for hire, whether foreign or domestic, that he shall be ex-
empt from liability for losses caused by the negligence of himself or
his servants, is unreasonable, and contrary to public policy, and cannot
be enforced against the shipper. So far, then, as the exemption clauses
in the contract in this case were intended to exempt the ship and owners
from liability for the negligence of her officers, they must be held void,
and the ship liable for the losses incurred.
The libelant is entitled to recover in spite of the clause providing that

all questions arising under the contract shall be decided according to
British law. This to be an attempt, in an indirect way, to stipu-
late that the shipowner shall be exempt from reE'ponsibility for the neg-
ligence of his servants, since the British law is supposed to uphold such
exemptions. The form of the stipulation is immaterial, and as its pur-
pose is plainly to impose, upon a contract made here, a: construction
which our Jaw i'E'jects as contrary to public policy, it must be heJd to be
as much a nullity as the other clauses, which in express terms limit the
liability of the owner. The Brantford Oity, 29 Fed. Rep. 373, 396.
One contention, of the libelant was that the master of the ship was

negligent in not earlier heading the ship to the southward, to avoid the
cross seas. ' In jusice to Capt. Walters, it is proper to say that it ap-
pears that this could not have been done sooner, without pasl':ing over
George's bank, which is out of the course of steamships of the class of
the Iowa, and where sucb vessels never go, unless driven out of their
course by stress of weather. These shoals are known to be dangerous on
many accounts, and he was entirely justified in refusing to change the
course of the ship until well past them. Decree for the libelant. Case
referred to, an assessor for the assessment of damages.

THE OLIVE MOUNT.

(DIstrICt Court, D. Massachusetts. May 27, 1892.)

L SALVAGE-DISTRIBUTION AMONG SALVORS-WHEN OBJECTION TO WILL NOT LIB.
Seameli, who authorized the owner of their vessel to make settlement In their

behalf of all claims for salvajl'e, cannot, after the settlement, collect against the
property saved, If dlssatisflea with the share of the award allowed them by such
owner.

S. SAIIIE-REMEDy-PROPER PARTY TO SUE.
In suchc!lse, their remedy is by libel in admiralty against the owner of their

own vessel recover .their share of the award.

In Admiralty. Libel for salvage. Dismissed.
Bordman Hall, for libelants.
F'rederi.c 'Ouin.ni,ngliam, for claimant.
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•NELSOti, District Judge. This is alibel by four soomen,belrigpart of
the crew ofthe steam tugWilliam Sprague. owned by the Towboat
Company, against the bark Olive Mount, for salvage. As the tug was ly-
ing at Scituate on the evening of July 19, 1891, the attention of the men
in charge was attracted by a bright light on the eastern horizon, and, pro-
ceeding out, they found the bark Olive Mount on fire, and abandoned
by her crew. By the exertions of the officers and men of the tug, and
by the use of her steam pump, the fire was extinguished, and the vessel
was then towed into Boston. and turned over to the towboat company.
The owners of the vessel afterwards paid to the towboat company as

$2,500, or one half of the value of the property saved, and the
vessel was then delivered into the possession of her owners. This sum
was paid and receipted for as full compensation for the salvage services
of all concerned, and it is agreed: by the libelants to bea proper and
sufficient compensation for the services rendered.' The libelarits after-
wards made demand upon the company for their share of the reward,
and, the company refusing to pay.them as much as they claimed, they
brought this suit against the vessel. .
There are two sufficient reasons why this libel cannot be maintained:
1. The evidence' shows conclusively that the libel'ants expected and

authorized the company to make the settlement in their behalf of all
clai$s .against the vessel for salvage. Three of ther11 testify that they
expected the company to collect the salvage. The fourth does not quite
ad'rnit this, but he hardly denies it. They all had knowledge of the
negotiati9ils going on between the owners of the vessel and the company
forthesettlen18ntj but they made no objections, set up tio' separate
claim,rior asked .or expected to be consulted. Thevessel, also, was de-
livered 'up to the owners without objections from them. TheY,claimed
their share after the money was paid, and it was only after their, failure
to come to an agreement with the company that they brought this suit
Their demand on the company ratified the settlement, even if no pre-
vious authority had been given.
2. Their remedy is against the towboat company, and not against the

vessel. Two cases were cited in support of this suit, (The Britain, 1 W.
Rob. 40, and The Sarah Jane, 2 W. Rob. 110,) in which Dr. LUSHING-
TON awarded salvage to seamen, although full salvage had been paid to
the owners. These cases can be accounted for upon the ground that the
limited jurisdiction of the admiralty courts in England at that time did
11Ot' afI'0rdlirtyremedyto seamen by suit against the owners, and
law courts not being open to them, there was no way to protect their
rights but by a suit against the vessel. But that is not the case here.
When the owners of a vessel which has performed a salvage service
n1a.ke'I;,settlement with the owners of the property saved, and receive
the salvage, the crew may recover from them a aile share of the' reward
by a libel in admiralty. Studley v. Baker, 2 Low. 205. The settlement
was a just one, and was authorized by the libelants, and, it' they are en-
titled to salvage by the terms of their employment, they can bring ,their
suit against the towboat company which collected it, a'nd'is 'eritirely 're-
sponsible, and they should have done so. Libel dismissed, with costs.
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1. DEMUllllAGE-"CUSTOMAllY QUICK DISPATCH."
Customary quick dispatch at the port of Philadelphia, In unloading a ear-go of

sugar, requires the use of platform scales to weigh the sugar, when the cargo is to
be weighed as delivered.

to SAME-DuTY OF CHARTERER.
'I'he duty to furnish scales adequate to give the degree of dispatch contracted for

in the charter is incumbent on the charterer, although the weighing is done by the

Libel by George Smith, master of the vessel, against Harrison, Frazier
& Co. to recover demurrage from unloading the cargo with ,. customary
quick dispatch" according to the terms of the charter. Demurrage
lowed.

Curtis Tilton, for libelant;
Richard a. McMurtrie, for respondents.
BUTLER, District Judge. The suit is brought to recover demurrage

for delay in receiving a cargo of sugar at this port, under charter dated
December 10,1889, which provides that" the vessel shnll be discharged
with customary quick dispatch," and that" for every day's detention by
respondents' fault £35 sterling shall be paid." It further provides that
the discharge shall be at such wharf as the charterers designate. The
vessel reached Philadelphia on Saturday, March 8, 1890, and after entry
at the customhouse, reported readiness to discharge. On the follOWing
Monday the respondents ordered her to pier 38 South wharves,
where she docked I'n the evening of that day. The stevedore (provided
by respondents t;lnder the charter) was promptly ready, with gear erected
to discharge from two hatches. There are no platform scales at this
pier, and the sugar was consequently weighed on temporary scales
set up, which required each bag to be separately put on and taken off.
This method of weighing is inconvenient, awkward, and so slow that
the sugar could not be tnken as fast as put off from a single hatch, and
consequently but one was used. The government requires such cargoes
to be weighed before leaving the wharf; and they are usually weighed
as taken from the vessel; though occasionally permission is obtained to
deposit them on the wharf, in advance of weighing. This permission
may always be had where the wharf is suitable for such deposit. The
government is only interested to see that they are not removed from the
wharf until the weight is ascertained. To authori:oe or justify such
deposit, the wharf must be covered, (as was,) and strOlig enongh to
support the weight. Formerly the usual method of weighing was that
adopted in this ihstance. Within a few years past the large refineries
have erected platform scales upon which 'carts and drays may be driven;
and the sugar weighed as rapidly as it can be taken from two or mure

1Reported by Mark Wilks. Collet, Esq., of the Philadelphia bar.


