528 FEDERAL REPORTER, vol. 50,

the:United: States there has been no case in which the parties were situ-
‘wted as they ave in the: Young Cuse. The case most like the one we
‘have, ‘among those referred to, is Fu re Jackson, 15 Mich., 416-442.
from tha} case it appears that the supreme court of Michigan, under the
tonstitution of that state, can issue writs of habeas corpus, and application
was made in that.court for such a writ in.a case in which the parties
were: very much situated as, and -the facts like, they are in this case.
The court was equally divided in opinion, and the writ failed because a
majority of the judgés did' not agree; but the judges who thought the
writ should issue were CooLEY and CHRISTIANGY, 80 that the case'is not au-
thoritative, but the judges who believed the writ should issue are emi-
nent, and respected for the weight of their legal opinions. One control-
ling réason for the opinion of the two judges who believed the court was
without jurisdiction was that the law of Michigan in express terms con«
fined ifs operations in such cases to persons “detained within the state.”
Judge Coorry, in his opjnioli,'says; “WhatT say on this subject is care-
fojly restrieted to a citizen of our own state unlawfully held in custody
elsewhere by another person, who is himself within the jurisdiction of
this court. If he is here, the wrotg is being done here, for the wrong
is done wherever the.power of control is exercised.” . Ex parte Forbes,
1 Dill.; 363-367, would -not allow the writ in Young’s favor, though all
that is ingisted ypon by petitioner’s counsel were true as to.the state of
the law;: but that case can, hardly be maintained under the scope and
authority of subsequent decisions of the supreme court of the United
States, .. The conclusion reached. is that the petitioner’s detention and
imprisonment are not without due process of law, or in violation of the
constitution or law of the United . $tates, and his.application for a writ
of habeas corpus is dismissed.. & =

UNrTED ‘STATES 9. GRIMM.
50U (Distriet Court, B. D. Missourt, E. D. May 31, 1893.)
e Nesam |
1. MarirNe ‘OBscrNn Levrers—INprormext, =~
. - AnTndictmext. under Rev. St. U, S, § 8898, for mailing letters giving information.
where.obsoene pictures can he obtained, is not bad because the letters, as set out in
the'indictment; do not in' themselves show that the pictures referred to are obscene,
where the indictment further avers thab the accused had in his possession a large-
. number of ohscene pictures, and that said letters were written and deposited in
' the mailwith intent to give information concerning such pictures, and did in fdot.

... convey such information. i :
2. BaME—EVIDENCE,. e ‘ .
‘ Ixﬁx—;-;résecutibzis under.sald section, where the letters complained of, to a casual
. reader, appear.to be hariiless, the government is entitled to allege and prove by
-extrinsic evidence that they in fact give information concerning obscene pictures.
or literature, and were o' intended. : '

'8, BAME—INDICTMENT.

" "Phe.indictment is not. bad because it charges that letters addressed respectively

" to Horman Huntress and William W. Waters were intended to and did convey in-

' formution to Robert W. McAfee where obscene pictures dould be obtained, since it

;§8 neither impossible nor improbable that the names Huntress and Waters were-
assumed naines,
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4. Biwr—Drcoy LETTERS.

The offense charged does not lose its criminal charwcter though the letters were
sent in response t0 an inquiry made under an assumed name by a government offi-
cial, with a view of detecting the accused in the commission of an offense, since it
does 1!;lot appear that the mcused was solicited to use the mails and thus to commit
an o ense

At Law. Indictment against William Grimm for mailing lewd, Jasciv-
ious, and obscene letters, in violation of Rev. St. U. 8. § 3893. A de-
murrer to a former indictment was sustained on the ground of uncer-
tainty 'in the allegations, (45 Fed. Rep. 558,) whereupon the defendant
was reindicted. Verdict of guilty. The case is now heard on motion for
new trial and motion in arrest of judgment. Overruled.

The letters as set out in the indictment were as follows:.

“ WM Gmmm, PHOTOGRAPH AND. ARrT StUDIO, N. E COR. OF JEFFERSON
AVENUE AND OLIVE STREET.

' “Sr. Louis, July 22, 1890.
“Mr. Huntress,, .Richmond-—DEAR Sir: 1 received your letter this morn-
ing. I will let you have them for $2.00 per doz. & $12.50 per 100. 1 have
about 200 negatives of actresses ‘
“Respectfully, WM GRIMM.”

“Wu. GRIMM, PHOTOGRAPH AND ART STUDIO, N E. Cor. OF JEFFERSON
; AVENUE AND OLIVE STREET.
“87. Loms, J uly 21, 1890.
“MER. WM WATERS Yours at hand, the 21st. I will make them for $2.00
per doz. and $12.50 per 100.
“Address W Grimu, N. E. Cor. Ollve and J eiferson. St. Louis, Mo.
“P, 8. Different i susses »

It was alleged in the indietment, in substance, that at the time of de-
positing the letters in the mail the defendant had in his possession a
large number of lewd, lascivious, and obscene pictures; that the letters
in question were written and deposited in the mail with intent to give
information to one Robert McAfee where such pictures could be obtained,
and that they did give such information.

Geo. D. Reynolds, U. 8. Atty.

"D, P, Dyer and Louis A. Steber, for defendant.

THAYER, District Judge. The motions in arrest. and for a new trial
present three questions. :

1. The'first is whether the indictment is bad, because the letters set
out in the indictment and alleged to be nonmailable do not in them-
selves show with certainty that the pictures therein referred to are either
lewd, lascivious, or obscene. This question was considered to some ex-
tent during the trial, and hassince been more carefully considered. The
court decides the question in the negative. It holds thata letter is non-
mailable if it in fact conveys, and was intended to convey, information
to, any person where obscene pictures or literature may be obtained,
even though to a casual reader it may seem harmless.. The court fur-
ther holds that in a prosecution of this character the government is not
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confined to the letter itself, but may show by any competent ‘extrinsic
testimony. that fhe letter gives informiation which the statute prohibits
beinig giver through the mail, and that it was in faot ntended to con-
vey such’ information. " If the character of a letter cannot be thus shown
by extrinsic facts, the statute under which this indictment is drawn
could be.easily ‘évaded and would. piove a dead letter: | - '

-+ 2. The next question iz -whether the indictment is bad because it is
alleged that the lettérs-addressed :to Herman Huntress and William W.
Waters denveyed information, and ‘wete intended to give information, to
one Robert:W. McAfee where lewd and obscene pictures could be ob-
tained. This question must, be decided . in the negative, for the reason
that it is not impossible, or.even improbable, that a letter addressed to
Huntress.or Waters may have given and may have been intended to
givé information’to a peson Whose réal hime was'McAfee. The letters
may have been addressed toa person under an assumed name, and the
proof adduceéd at'the'tridl showed that such was the fact. McAfee had
written two lettérs’ to' the défendant tindér assumed names, and in re-
ply thereto had received the two letters‘€ounted upon i1 the indictment,
—the qne.addgessed to Huntress and the ‘other to Waters. It certainly
cannot be maintained that the mailing of a letter containing informa-
tion a8 to"oWdcene pictutes is hot an offenise becatise it i§ sent to a per-
son under an assumed name. U. 8. v." Cottingham, 2 Blatchf. 470,

8. Thenex{ inquiry i¥ whether the act complained of—that is to say,
‘the ‘deposit of nonmailable letters in' the' mail—loses its ¢riminal char-
acter because the letters were sent fp a person in the gervice of the post
office department, in response to an inquiry made by that person under
an assumed name, and for the purpose of detecting the defendant in the
commission df a-ctime, »;This question must be décided in the light of
authority, and 'withont reference to.:the:other.question: that has some-
times beénr-discussed, whether a person is-éver justified in resorting:to
artifice br-deception for the purpose of discovering crime. In view of
what seems tb: ‘be the weight of authority at the present time, the court
is compelled to decide the question last stated in the negative.. Ifa let-
ter gives information where obscene books or pictures can:be obtained,
it is an offense to deposit.-suach & lefter in the mail:with intent to give
such information, and thereby to aid in the sale and distribution of such
books-and: pictures, ‘even though the party addressed happens to be an
official in the service of the government. And, if: such:act is done vol-
uatarily and intentionally,—that is to .say, if the nonmailable letter is
deposited in thie thail:by: the accused without solicitation on the part of
the officer- thiat the mail be used:to convey such intelligence,—the weight
of judieial opinion seems. to be that.the act does not lose its criminal
character; though:the offense. may have been committed in responding
to-an:inquiry:from a: persoh in the government service which was made
under an assumed namie for the purpose of concealing his identity.  Bates
v. 8., 10 Fed: Rep. 92,.100;. U.-S::v...Bott, 11 Blatchf. 346; People
v..Noelke, 94 N. X. 187, 142; Excise Comi. v. Backus, 29. How. Pr. 33,
39, 42; U..8..v. Moore; 19 Fed. Rep. 89;:U. S. v, Wight, 88 Fed. Rep.
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108, 109, 111;-U. 8. v. Dorsey, 40 Fed. Rep. 762; U. 8. v. Whittier, 5
Dill. 85, 89; U. S. v. Foye, 1 Curt. 364. It cannot be regarded as a
valid exeuse for a crime that some one has afforded the accused ‘a con-
venient opportunity to commit it, for the purpose of testing his honesty.
Unfortunately it seems to be necessary to apply such tests in order to
suppress offenses of a certain class. In the case at bar the evidence did
not show that the accused was solicited to commit the offense charged in
the indictment. The selection of the public mail as the medium for
giving information where the most lewd and indecent pictures could be
obtained was the voluntary act of the defendant, and he is criminally
responsible therefor. The motions for a new trial and in arrest are
therefore overruled.

. N. B. The jndgment and sentence in the foregoing case was iinprlsonment
in the penitentiary of the state -of Missouri for and during the lerm of one
year and one day, to be kept at hard labor during said terw.

Ha¥¥cEE v. CLARK,
(Céroutt Court of Appeals, Fourth Cireuit. May 25, 1893.)

No. 4.

1. PATENTS YOR INVENTIONS—NOVELTY—REFRIGERATORS, .

Letters patent No. 843,369, issued June 8, 1883, to Charles Haffcke, cover the com-
bination in a refrigerator of an ice bowl or rack in the upper part, with open bot-
tom formed of two sets of slats, the upper convex and the lower concave, 80 ar-
ranged that the latter catch and carry off the drip, the ice bowl being detached
from the sides of the refrigerator, so as to allow the free circulation of air, together
with thin crates of salt set.on edge near the ends and at the back of the chamber
of the refrigerator, detached from the walls, and held by slats or woven wire, with
open interstices, that allow the air coming directly down from the ice free circula~

on through the salt, producing an automatic circulation of cold, dry, saline at-
mosphere, having extraordinary and unprecedented efiicacy in preserving meats,

.etc., in sound condition for unusual periods of time. :Held, that the invention is
novel and patentable. .
8. BaMe—Li1GEXSE T0 PARTNERSHIP—EFFECT OF DISSOLUTION.
. A patentee entered into partnership with another for a term of years, unless
sooner dissolved by consent, for the purpese of manufacturing the patented article,
the paténtee contributing the right to ‘manufacture under his letters patent, and
the ather a sum in cash.  Held, that on dissolution of the partnership the license
expired, and the exclusive right to the patent remained in the patentee.
" 48 Fed. Rep. 770, reversed. .

Appeal from the Circuit Court of Maryland. ‘

In Equity. Suit by Charles Haffcke against Eugene P. Clark for in-
fringement of claims 4, 5, and 6 of letters patent No. 343,369, issued
June 8, 1886, to complainant for an improvement in the art of refrigera-
tion. ‘These claims were held invalid for want of patentable novelty,
and the bill dismissed. 46 Fed. Rep. 770. Plaintiff appeals. Re-
versed. s : '

The specification contains the following statementa:

_“The third part of the said invention relates to means for absorbing mofsture

from the air in'the’ frigetating chamber, and ditfusing throughout the said



