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mine in order to adjudicate the ownership of the logs. The judgment
of the court below is therefore reversed, and the cause is remanded with

N

1instructions to grant a new trial,

'

Kxrarrs TeMPLAR & Masons’ Lire InpeMyrry Co. v. Brrry o al.
(Cincudt Court of Appeals, Bighth Circuit. May 16,1803.)
: . : No. 81.
1, utrr INSURANOE—CONPLICT OF Laws~~Loous oy CONTRAOCT.

A poligy of life insurance, which does not become a binding contract until its de-
livery, is govéerned by the laws of the state in which the insured lives, to whom it
was there delivered by a resident agent of the company, although it was executed
and dated at the company’s office in another state. : ’ .

2. SsME—SUIQIDE—ASSESSMENT COMPANIES. : .
. 'Rev. 8t. Mo. § 5389, providing that, “in all suits upon policies of insurance on life
hetehfter issued, "it-shall be no defense that the insured committed suicide, unless
he contemplated suicide in applying: for the folicy, any stipulation in the policy to
:* thé ‘contraty notwithatanding, applies to all life insurances, whether issued by as-
.. sessment or level premium companies, except as otherwise provided by statute,
8. BaME—REFPEAL OF AcT, S | o o '

Acts Mo. 1837, régulating assessment life insurance companies, Is limited (sectior
10): to companies “doing business under this act, ” and further provides “that noth-
ing herein contained shall subject any corgozz;tion doing business under this act tc
any other provisions or requirements * except a8 herein set forth.” Held.

- that an‘assessment company which has not complied with the requirements of the
act cannot‘be heard to claim that section 10 repealed, so far as applicable to as-
sessment’ companies, the provision of Rev. Bt. Mo. § 5082, annulling stipulations
against payment of insurance in case of suicide.

4 SaME. . S

No force can be given to an argument that assessment insurance was not within
the contemplation of the legislature at the time of the enactment of Rev. St. Mo. §
5982, in the absence of facts showing that business on that plan was not carried on
at that time in the state. . .

5. BAME—AssESSMENT AND BeNprir Soo1eriEs.

An assessment “lite indemuity company,” having no lodges, or social, charitable,
benevolent, or literary features, and neither paying sick dues, nor giving other at-

" tention to'members in distress or poverty, is a life insurance company, and is sub-

. {:ct to the régulations imposed by the insurance laws, as distinguished from the

ws relating to co-operative benevolent societies, although its insurance is con-
fined in practice, but not by its charter, to members of the Masonic fraternity.
46 Fed: Rep. 439, affirmed. = k

In Error:to the Circuit Court of the United States for the Western Dis-
trict of Missouri. . ' ‘
Action by William Berry and others against Knights Teimplar & Ma-
sons’ Life Indemnity Company. Trial to the court. Judgment for
plaintiffs. Defendant brings error. Affirmed. ‘ '
Samuel P. Huston and Thomas H. Parrish, for plaintiff in error.
F. H. Bacon, George Hall, and E. M. Harber, for defendants in error.
Before SanBornN, Circuit Judge, and Sairas, District Judge.

 SHIRAS, District Judge. ' On the 6th day of July, 1885, the Knights
Templar & Masons’ Life Indemnity Company issued a poliey of insurance
upon thelife-of John B. Berry, wherein it was provided that upon due
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noticg.and satisfactory proof of the death of said Berty the company
would:pay;in 60 days afier receipt of such proof, to thié childten of said
Berry, the sum of $5,000, subject to the limitation contained in settion
1, art. 7, of the constitution of the corporation. On the 7th day of No-
vember, 1889 the said John B. Berry committed suicide, and due no-
tice and proof of his death were given to the company. The company
refused to pay the full amount named in the policy, claiming that by
the express provisions of the policy self-destruction by the insured,
whether sane or insane, rendered the contract for the payment of $5, 000
void, and the.company was only bound to pay the amount which had
been paid in assessments by the insured. This action was brought in
the circuit court for the western district of Missouri, to recover the full
sum of $56,000. The case was tried to the court, a jury being waived.
The parties stipulated that the comipany was liable for the full amount
claimed by the plaintiffs, unless excused by the clause in the policy
providing that the same should be void in case of suicide; -that the pol-
icy sued on was issued at the office of the company at Chlcago, I1l., was
sent to the agent of the company at Trenton, Mo., and was by him de-
livered -to, John B. Berry at that place. - The court further found that
the business of the defendant company is that of life insurance, and
nothmg else; that there is no social, charitable, benevolent, or literary
feature in its organization, or in the conduct of its busmeSs, that it bas
no lodges,. pays no sick dues, distributes no aid, and gives no attention
to members in distress or poverty. As conclusions of law the court held
that the defendant company “is not. a co-operative benevolent society,
nor a fraternal brotherhood having a community interest, but an incor-
porated 1ifé insurarte ¢company on the co—operatwe or assessment plan,
not for mutual. benevolence, but foi mutual insurance, and as such it
comes within the purview of the statutes of Mlssour} relating to life in-
surance companies.” -That the contract of insuran¢e was made in the
state of Missouri, and ig therefore controlled by the provisions of section
5982 of the Revxsed Statutes of Missouri, which are as follows: “In all
suits upon policies of ingurance on life hereafter issued by any company
doing buginess in this state, it shall be no defense that the assured com-
mitted suicide, unless it shall be shown to the satisfaction of the court
or jury trying the cause that the assured contemplated suicide at the
time he made his application for the policy, and any stipulation in the
policy to-the contrary shall be void;” and that the fact of suicide would
not defeat the right of recovery. : For the findings of fact and law at
length, see 46 Fed. Rep. 439. Judgment in favor of plaintiffs having
been entered for the full amount of the policy, the case was brought to
thig court upon writ of error; and, as stated in the.brief of counsel for
the company, “the sole question involved is whether the Missouri statute
in reference to suicide makes the contract in reference to suicide void.”
On behalf of the plaintiff in error itis averred “that upon the facts found
and the pleadings in the case the contract was made and to be executed
in the state of Illingis, and is to be construed by the laws of that state.”
It appears from the findings of fact that the company is a corporation
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created under the laws of Illinois; that it was engaged in soliciting busi-
ness in Missouri, having agents in the latter state for that purpose; that
by the express terms of section 1, art. 4, of the charter of the company,
the contract of insuranee does not become binding until the delivery
thereof to the insured, and that the policy sued on in this case was de-
livered by the agent of the company to Berry at Trenton, Mo., at which
place the application for the issuance of the policy had been made and
delivered to the agent of the ‘company. TUnder these circumstances, it
cinnot be successfully maintained that the contract was made in Illinois.
In its inception and .completion it was made in Missouri, and is there-
fore to'be construed in connection with the provisions of the statutes of
that state. The facts of this case bring it clearly within the ruling of the
supreme court in Assurtince Soc. v. Clements, 140 U. S. 226, 11 Sup. Ct.
Rep. 822, in which it is held that a policy issued in New York by a
corporation of that state upon the life of a resident of Missouri, it being
provided in the application that the contract should not take effect until
actual payment of the first premium, did not become a completed con-
tract until the payment of the premium and the delivery of the policy;
and that, as these acts were done in Missouri, the policy must be deemed
to be a Missouri contract, and to be governed by the laws of that state.
When, therefore, the policy sued on in the present cause was issued and
delivered to John B. Berry in Missouri, the clause found therein touch-
ing liability for death by suicide was nugatory under the provisions of
the statutes of Missouri then in force, provided the policy or contract of
insurance is of such a nature as to be subject to the section of the statute
in guestion. It is contended on behalf of the company that the section
of the-statute is not applicable, *because insurance upon the assessment
plan was not within the contemplation of the legislature at the time the
suicide clause was enacted;” the argument being that as the issuance of
contracts of insurance on the assessment plan had not been entered upon
when section 5982 was originally enacted, and as there was not a general
statute thenip force in Missouri, authorizing companies to carry on
this particular kind of insurance, it must be held that this section is ap-
plicable only to policies of insurance issued by what are termed the “old-
line companies.” The section in question was intended to establish a
general rule applicable to the business of life insurance, and not merely
to limit the powers of a particular class of companies. By its terms it
is applicable to all policies of insurance on life, and is not confined to
any particular kind of company. ' Any company engaged in Missouri
in the business of life insurance is subject to the provisions of the sec-
tion, unless it appears that such company is by other sections of the
statutes or laws exempt from the operation of the general statute.

The defendant company, according to the findings of the trial court,
is nut a benevolent or fraternal society, but is purely a life insurance
company, carrying on business on what is known as the “assessment
plan.” The sole business of the corporation being that of life insurance,
it cannot avail itself of provisions of the Missouri statutes applicable to
associations’ organized for benevolent, social, or fraternal purposes.

v.50¢.0n0.7—33
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There is. nothing in thefindingt of fact from' which it can. be inferred
thdt the business of life:imsurande . upon the assessment plan may not,
in fect; bave been in existénte in Missouri when. section 5982 was first
enacted; and therefore no foxee.can be given to:the argument that in-
suvance on -that. -plan.wag-net;within. the contemplation ‘of ‘the legisla-
ture.in ‘enacting the clause, inifuestion.. Tt thus. appears. that on. the
6th: ddy: of July, 1885, it was the:law of Missouri that no” company en-
gaged solely in the bﬂsmess of life;insurance in such state could exempt
itself fom liability for death by suicide, unless.it appeared. that the in-
sured confemplated guicide when:he made application for such insur-
ance; and, as the defendant compary was engaged.solely in the business
of :life.irurance, it. is -¢lear that the policy issued by it on the day
namedy-on the life of John B. Berry, wasso. lssued Sllb_]ect to the pro-
v1slons of the statute ofi Missouri then in force. i +.

»Upon the assurhption- .that the act passed by the }eg1slature of Mis-
souri in 1887 supersedes and repeals all provisions: of the general i insur-
ance laws theretofore applicable to companies operating upon the assess-
ment: plan counsel for:the plaintifi. in. ertor-have  made a very able
argument in support of the. proposition that from-the date of the adop-
tion of the act-of :1887 the!provisions of section 5382 were repealed as
{o:assessment companies;-and: that the rights of the: parties are now to
bé determined iby the terrs.of the policy sued.on,.the same as though
the suicide clause of the Missquri statute had never been enacted. . We
do not:deem. it riecessary’ td: datermme the question whether this provi-
sion of the Missouri statute is to:be deemed to'be within the rule stated
in ‘Ewell v. Dapgs, 108 UB.:148,. 2 Sup..Ct. Rep. 408, to the effect
that when thé right to avaid a'given contract is given to & party thereto
by:statutory enactment, on some ground of public.policy, there being
nothing in the contract mdlai in se, such right of avoidance being merely
aprivilege belonging to-the. rqmedbr and not being an element in the
contract :itself,: may, by a bubsequent repealing statute, be taken-away,
and the rights.of the parties be thus l¢ft subject to the provisions of the
contract by them entered into, or whether the provision of the Missouri
stdtute preventing the company from exempting itself from liability for
death by suicide,: in force. when the policy was isstied, did not become
part of the contract of insuiraiice, under the general rule that the law of
the place :where a econtract is.entered into and is to. be performed be-
comes part ofiithe contradtiiteelf;.in which event subsequent legislation
by the staté conld nottake away:rights acquired under the policy when
it-was' issued.:i» Before: thisi question -can. arise,.it.must be made clear
that the.legislature of the-state intended to. repeal, by, the act .of 1887,
the provisions of: section 5982 in.its application to. policies prevmusly
issued ' by: companies: doing:business on the agsessment, plan, and, in
our Judgment thé intent tor.tepeal the section in. this particular is not
made plain: - n the first:place, 'the legislature; of Missouri. hag not re-
pealed section 5982, It id still the law of the state that companies en-
gaged in the business of life insurance shall not be. permitted to exempt
themselves from liability for death by suicide not contemplated when
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the appli¢ation.for insurance is made. The contention of the plaintiff
in error is:that-the enactment of the act of 1887, regulating the mode
of .doing business on the assegsmént plan, and particularly the ldst
clause of section10 of the act, to wit, “that nothing herein contained
shall subject any corporation doing business under this dct to any other
provisions or requirements of the general insurance laws of this state,
except as distinctly herein set forth,” takes the defendant company out
from under the binding effect ofi‘section 5982. It is, however, not
made to appear in’ any way that the defendant company has ever com-
plied with the provisions of the act of 1887, or that it is doing business
in Misgouri under the liabilities imposed by that act, and therefore ‘it
does not appear that it is entitled to the benefits of the last clausé of
section 10, which are expressly limited to “corporations doing business
under this. act,”—that ‘i, the act of 1887. The purpose of the act is
made still more clear in this regard by section 18 of the act, which de-’
clares:that “nothing in this det 'shall be so construed as to impair or in
any manner interfere with any of the rights or privileges ‘of any corpo-
ration, association, or organization doing life or casualty insurance busi-
ness in this state under the laws as they now exist.” In our judgment,
therefore, the provisions of the act of 1887 cannot be made applicable
to this case, The contract of insurance upon thelife of John B. Berry
was made long before the enactment of that statute. ' It does not appear
that the company has ever complied with the requirements of that act, or
has ever ‘transacted business under its provisions, and it cannot be made
the criterion for determining the rights of the parties to this action. In:
our judgment, the court below ruled correctly in holding that the policy
sued on was a contract made in Missouri, and, as such, that the provi-
sions of section 5982 are applicable thereto; and therefore the judgment
is affirmed, at costs of plaintiff in error.

Russprr . Braprey.
(Circuit Court, 8. D. New York. May 28, 1892)

M Ar101008 PROSECUTION—PUNITORY DAMAGES~~PROVINCE OF JURY. :

In an action for malicipus prosecution, the amount of punitory damages is pecul.
iarly a mdtter for the jury; and a verdict for the sim of $12,500 will not be set
aside or remitted in part, in the absence of: prejudice, perversenass, or corruption,
merely because the judge thinks it was larger than it should have heen.

At Law. Action by Mary E. Russell against James A. Bradley for
malicious prosecution. There was a verdict for plaintiff, and defend-
ant moved. for a new trial on the ground of excessive damages. Motion
denied, , , :

" Thaddeus B. Wokeman, for plaintiff,

Chauncey Shaffer, for defendant.



