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interruption; which right is in no manner menaced by the proposed
action of the defendants. The motion to vacate the restraining order
is therefore granted. . ." ‘

i
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" New Yorx, L. & W. Ry. Co. v. Bennerr e uz.
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(Ctrouit Omm?af_Apmau. Stxth Circuit. Jae 6, 1892)
Y New |

L CARRIERS OF PASSBENGERS~SECOND-CLASS TICKETS—CONNECTING LINES.
CL Wéqre 8 second-class railway ticket {;rqvides that “no. agent or employe has
‘ Powbr to' modity this contradt in any partioular,” neither the ticket agent nor bag-
i Rage mastér at a station where the holder is required to change cars has authority
to instruct such a,sgenger to take a limited express train, upon which only first~

- 'claps’'tickets are adcepteéd. -« - fe : i
8. Bams, - i - e 5 . ) .
As between I,ha condugtor of such a limited train and the passenger, the ticket is
conclusive evidence as to the latter’s'right of transportation, and the conductor

has no authority to accept it for passage on'that train. . .~ o

8. BaumE: R vt S . . o ’
.. One who has ;p%),lied for and purchased a second-class ticket, and has used such.
tickets béfore, ls\, bound b‘y its terms, whether he has read them or not.

4. Samz. e ’ : o S :

‘ :'The failure:of a train carrying second-class passengers to gonnect with the

proper trainof snpther road, ;-?l;e two roads forming a through line, does not impose

upon the second road an obligation to transport passengers hol&ing second-class

through tickets upon the next train,—a limited express,—upon which such tickets.
- are not valid. . .

5. BAME—EJEOTMENT OF PASSENGER. _ .

A woman with two infant children, traveling on a second-class ticket, boarded a.
limited train, upon which first-class tickets only are valid. The conductor refused
her ticket, and at the next, im%:ortant station she was putoff, It wasin the evening,

~ and she remainéd st the depot for atime, till at herrequest she was sent to an hotel,

"' and the next ’da{ imoney was collected with which she returped home, where she

.~ . had.an attack of nervous prostration. Bhe testifiéd, concerning the language of
the conduétor in refusing her ticket: %It was very rough; somuch so that is what.

" soared me most. 1f hie had apoken pleasant to me; it would have been so much bet-
ter. He spake upin sucha Kc,,o;gmanding way.” She further said that at the depot
the conductor said something 'about: sending her to a hospitel in & patrol wagon.
Held, that the evidently imperative manner and: form of speech of the conductor
are pot actionable in the absence of violence, or other wiliful misconduct, and a.
verdict for defbridant should have béen directed. *

BRESUIN
[RRA

i

. In Error to the Circuit Court of the United States for the Southern.
Division of the Eastern District of Tennessee. o o
Action by Mrs. Hattie A. Bennett and her husband, John R. Ben-
nett, against the New York, Lake Erie & Western Railway Company for
damages. Verdict and judgment for plaintiff. Deféndant brings error.
A-motion to dismiss the writ of error was heretofore denied, (49 Fed..
Rep. 598.) Judgment reversed, . '
. Statement by Swan, District Judge: . '
This .is an"action on. the case commenced by attachment in the cir-
cuit court of Hamilton county, Tenn., fortheejection of Mrs.J. R. Bennett,,
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one of the defendants in error, from the passenger train of the railway
company, en route from Cincinnati to New York. The action sounds
in tort, and the declaration claims damages for the mortification inci-
dent to the plaintiff’s removal from the train, and for an alleged false ar-
rest and imprisonment of the female plaintiff at Dayton, Ohio, as part
of the wrong and injury attending her expulsion. Upon the petition
and bond of the plaintiff in error the case was removed to the circuit
court of the United States for the southern division of the eastern dis-
trict of Tennessee. It was there tried, and a verdict for $1,500 ren-
dered for the plaintiff, upon which judgment was subsequently entered.
From that judgment the defendant below took this writ of error, and the
case is here for review on exceptions duly taken. Defendant pleaded
“not guilty.”

The material facts involved are in the main condensed from the testi-
mony of the plaintiff Hattie A. Bennett, and her husband, who joins
with her in the action. Mrs. Bennett desiring to go to Binghamton,
N. Y., with her two infant children, her husband applied for and pur-
chased for her from the agent of the Cincinnati Southern Railroad, in
August, 1890, at Chattanooga, Tenn., a limited ticket to New York,
paying therefor $20. The ticket was composed of three coupons,—one
for passage to Cincinpati, one to Dayton, and the third thence to New
York,—and on each coupon were printed the figures and letters “2nd,”
indicating the class of the ticket. This designation and notice was also
printed in the body of the ticket, as one of the terms and limitations of
the contract. The ticket, except the first coupon, is as follows:

“TICKET. "
QUEEN AND CRESCENT ROUTE.
ONE PABSAGE ’
OF CLASS INDICATED TO POINT ON
N. Y., LAKE ERIE, & WESTERN R. R.

BETWEEN PUNCH MARKS,
On Coupons attached, when Officially Stamped, subject to the following Contract.

1st. In selling this Ticket and checking Baggage hereon, this Company acts only as
Agent and is not responsible beyond its own line.

2nd. This Ticket is subject to the STOP-OVER regulations of the line over which it
reads.

8rd. It is VOID for passage if any alterations or erasures are made hereon, or if more
than one date is canceled.

4th. The UNPUNCHED FIGURE on the Coupons of this Ticket iﬁdicates its Class,

5th. This Ticket is good until used, unless limited by stamp or written indorsement or
cancelled by puneh in the margin of Contract.

6th. IF LIMITED as for time, this Ticket will be void after midnight of date cancelled
by “L:” puuch in margin hereof and is subject to the exchange either in whole or in part
at any point on the route for a continuous Passage Ticket or Checke

7th. When this Ticket i8 signed below by the purchaser, it is NOT TRANSFER-

ABLE, and if presented by any other person than the original holder it will be taken

" up and full fare collected. The holder will write his (or her) signature when required
to do 80 by Conductors or Agents,

v.50F.no.7—32
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chaser

9th. The, Bag%age habﬂlty of the (,ompa.nies represented on this Tlcket. is llmltad to
wearing apparel not’ exceeding $100-in valne.

m" N’o Ageﬂt or empone has power to modify this Cont.raot. in any particular.
: D G. EDWARDS Gen. Pass. Tlcket Agent, '’

8th.: Whgﬁmﬂs 'lichet isnot witnessed by Agent no slgnatnre is required by the pur-

e Ly
S 4 hereby hgree to. all the oond!tlons of the above contract, o

Siéﬁktnn'f‘ :‘ “

4 Y

Purchﬁser.

Witnesa oo . ' Lebbovsersnnens fonei

.

b S 'IRBUED BY

QUEEN AND CRESCENT nou'rn LIMITED
NYL.E &W. BB(Viasulamanca)BC - L
‘ DAYTON PUNCHED,
T0 POINT BETWEEN PUNCH *ABKB; . . L
C BHMEHBMPNS O O P Sy b
, NEEmEmEEA =z zzzm'g‘z.
g’ ‘.Tl"‘;l L K ﬂ. B
K o g A :
PRS- ~"§§n o H0 Egds ..
: 'EE‘ e,ngw_; 5 .se088k
eRdSEE s 2ER g
*3%EEEEEY | % o PpiEig -
Q wm . B S .Y I
EESEME=22 .0 | 2.0 SaflEE
§ On Conditions named in Contract. - §-g
; E] 284 Punched
Asl ONE PASSAGE, Ekd
‘NOT 600D IF DETACHED, ]
— | 2E3| 1
Via Q&C, NYLEEW, * &g
I8SURD BY ggg 2d
QUEEN AND ORESCENT ROUTE, |E8%
L . o L 2a% | punched
N. Y. LAKE ERIE & WEsTER;« B.B.fgoaf. o
_CINCINNATI TO DAYTON. | P&3]
] 2 g 0 | o =
. EsAggig'ﬂ)M i o aE g' %-b .
55"5—-853 ° RS p 2% 8
e HAFET2EE O | M Q BnggSak e
R - AN E. g,g:zd
LAFSHERER | 2 OFLEEs,
2T E . o m® R g o ~7E%
g - On Condmons named in Contract. LIMITED
| A8t ;. ONE PASSAGE: " ‘L
" ' NOT'GOOD IF DRTACHED, i
: | PUNCHED,
Via Q&C, NYLE&W, -,
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The evidence ig that the price of a first-class ticket from Chattanooga
to New York on the train she took was some six or eight dollars more,
and that.J. R. Bennett knew that fact, though he testified that the one
purchased “was just as good to him as if he had paid $40 for it, and
that he had traveled on the same ticket, [i. e., of the same class,] and
never had any trouble.” Mrs. Bennett took the Cincinnati Southern
train at Chattanooga, August 10, 1890, and reached Cincinnati at 7 a.
M.,—two hours late for the connecting train,—and there waited until
6:25 p. M., when, as'she testifies, a ticket agent told her the New York
train left., She also says that she took her ticket to a baggage master,
to see that her baggage was put on the train, and he told her she would
take the 6:25 p. M. train to New York, which was a first-class train.
She took that train, and gives this version of the occurrences for which
she sues:

“When the conductor came for tickets, the first thing he said to me, hesays:
‘What are you on this train for?' I says: «Why, what is the trouble?’
He says: *This is not your train. This train goes right through to New York.’
I said: *Did. it? 'Well, what is the trouble?’ He says: *Your ticket does
not call for this train. You must get off at Dayton, or I'll put you off.’
¢« Well,’ I says, I don’t see why I should be puf off this train.if the train is
going through to New York.” I did not know of any trouble, and I told the
conductor 1 -would like to know what the trouble was. I did not like to be
delayed any longer. I had been delayed through the day; had to wait in
Cincinnati through the day. Well, he says: «You get off. You must get off.
If you don’t I'll put you off. I ought to put you off down in the country.’
He says: *Why did you not show the ticket at the train?’ Isays: <I did.’
He says: *You did not.” I says: ‘I took it o the ticket agent, and I have
proof of it.” Hesays: *Well, give it to me.” And after examining the ticket
he took off a portion of the ticket and then gave me this little white ticket.
I had two smal} children with me, and of course hated to get off at Dayton.
I can’t remember just what took place there, the excitement was too much
for me. He (the conductor) said he would take me off anyway, and then he
says: +We will see that you get on the next train all right,’—that was going
out between eleven and one o’clock that night., Between one and two
o’clock that night he came in with a policeman, and said: ¢Your train is due,
you must go and get your children on board.” Then I tried to have him know,
and shook my head, that I could not, that I did not want to go any further.
I was lying there, and I could not speak very well; I had such a bad spell;
and I did not"like to go any further. I feit very bad, and there was nobody
to meet-me when I got to New York, and just being in the condition I was,
I was going there for my health. I thoughtifl got any worse, 1 had better
go back home. Then he seemed to be out of patlence, and says: ‘I would
like to know what you are gmng to do. You can’t stay here in the depot.
You have not got any money.” I motioned to him to hold down, so I could
whisper, and Isays: ¢You telegraph to my husband. I know he will aid me.’
He says: *I know what I’ll do. I'll send for the patrol Wagon, and we will
take you to the hospital.’”

She was subsequently assisted to an hotel near the depot, where she
was properly cared for until noon of the next day, when she returned
home, where! she bad a severe attack of nervous prostration. She was
asked:



500 "' FEDERAL REPORTER, vol. 0.

“Question Yon say l;he only thing the conductor said a.bout. your tlcket was
that'it did not call for that train? Answer. That is what he saxd He said
1 had Bo business on that train.”

On cross-examination she admitted that the day the pollceman at the

depot, finding she had. not enough money to go back home, solicited the
balance, and turned it over to her that her baggage was checked at
Central Depot at Chattanooga for the whole route; that before the train
left Dayton the conductor told her that her ticket did not call for that
train, and that the next train, for which it was valid, would arrive
about midnight, but she preferred to wait until she felt better or go back
home ‘
" “Question. What wrong had been done to you up to that time? Answer.
I could not tell you how much wrong. I'was wronged through my feelings.
I think I was very much wronged. [She does not know how she got to the
ladies’ waiting room, but supposes she was led there by the conductor.] @.
If there ‘was uny thing else that was done to you I will be very much obliged
if you will-tell the jury what it was. 4. Idon’t know of anything. @. Yon
have mlready stated what the conauctor said to you when he came to take np
your tieket, between Cincinnati and Payton,—that he told you you ought not
to be on that train. State whether,—what his manner was, whether it was
rough. and-harsh, or it was kind and gentle, A. 1t wuas very rough.- So
much so that is what scared me most.". If he had spoke pleasant to me 1t
would bhave been so mueh better. He spoke up in such a commanding way.”

Shg states that “no other insult or indignity was offered by any one
else except the conductor.” There is no evidence that plaintiff was
arrested or imprisoned, or was subjected .to any expense while at Day-
ton. The foregoing states all that is material of the plaintiff’s testimony
relevant to the conduct of the conductor and the circumstances of her
expulsion at Dayton. “The plaintiff was ejected from one of the cars of
a first-class limited tfain, upon which, under the regulations of the com-
pany, only- passengers having first-class tickets were allowed to ride.
The testimony of the cenductor; who is an employe-of the Cincinnati,
Hamilton & Dayton Railroad, does not vary essentially from that of the
passenger, except that he denied all ungentlemanly conduct. The rec-
ord shows that the plaintiff, with her children, were escorted by the
conductor and station officer into a safe.and comfortable waiting room
in the railroad station at Dayton, which was well watched and lighted,
whereishe remained without molestation, until, at her own request, she
was assisted to an hotel, where she was provided with dinner gratnitously,
while the officer on duty at the station went to the depot, and there
collected enough money to pay her return fare'to Chattanooga.

Lewis Shepherd and Frank Spurlock, for plaintiff.

Thomas H, Cook, for defendant.

Beiore JACKSON, Clrcmt J udrre, and Sace and Swan, District J udges.

Swaw, Dlstrlct Judge, (after stating the facts as above.) Under the form
of action adopted it was essential to recovery that the plaintiffs should
establish either a breach of defendant’s express contract, evidenced by
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the ticket, for the carriage of plaintiff to New York, or by competent ev-
idence, that defendant, by its agents, conductors, or servants, had vio-
lated the implied contract to protect its passengers against insult and
violence, which the law attaches to the duties of a common carrier of
passengers. It is not contended that the case made by the plaintiff
meets the first of these requirements. Plaintiff, through her husband,
had applied for and accepted a second-class ticket, which expressed, it is
admitted, the contract between the company and herself for her trans-
portation to New York. It was such a ticket as she had been accus-
tomed to purchase for that route. Having accepted it, she was bound
by its terms, whether or not she knew or read them. Boylan v. Railroad
Co., 132 U. 8. 150, 10 Sup. Ct. Rep. 50; Fonseca v. Steam-Ship Co., 153
Mass. 553, 27 N. E. Rep. 665. It prov1ded among its printed condl-
tions that “no agent or employe has power to modify this contract in
any ‘particular,” and in its body, and upon the margin of each of its
constituent coupons, notified the holder of its class and limitations. In
the face of these notifications no assurance given plaintiff by the bag-
gage master or the ticket agent at Cincinnati, of whom she claims to
have made inquiries, could confer any right of transportation not ex-
pressed by the ticket itself; even had those officers been employes of de-
fendant, which is not shown. Boylan v. Radlroad Cb., supra. As be-
tween the conductor and the passenger, the ticket was conclusive evi-
dence of the extent of the latter’s right of transportation, and the con-
ductor had no authority to give it any greater effect by permitting
plaintiff to travel on that train. Frederick v. Radlroad Cb., 37 Mich. 342;
Huyfford v. Railway Co., 53 Mich. 118, 18 N. W. Rep. 580; Mosher v.

Railroad Co., 127 U. S 390-396, 8 Sup. Ct. Rep. 1324; Boylan v.

Railroad Co., 132 U. 8. 146-150, 10 Sup. Ct. Rep. 50.

The failure of the train on the Cincinnati Southern Railroad to make
connection at Cincinnati with that upon which plaintiff was entitled to
travel was not the fault of defendant, nor did it impose any obligation
upon it to transport plaintiff on the train from which she was ejected.
Her contract gave her no right of passage on that train, as plainly ap-
pears from its terms. Noother is pleaded or proved. She was therefore
wrong in her refusal to leave, and became thereby technically a tres-
passer, to-whom the railroad company owed only proper care and
civility until her removal could be lawfully effected. Edwards v. Rail-
road Co., 81 Mich. 364, 45 N. W. Rep. 827, and cases cited. - We are
brought, therefore, to the examination of the incidents preliminary to
and attending her removal from the train, which is the only remaining
ground of action. The declaration avers that defendant’s conductor was
guilty of using “violent, abusive, and rough langnage towards plaintiff;”
that he employed “force and violence” in ejecting her; and, in sub-
stance, charges that “defendant’s several wrongs and outrages as afore-
said, [meaning thereby the conductor’s language, and the violence used
in plaintiff’s ejection,] and *  * * the wrongful, cruel, and inhu-
man treatment of plaintiff by defendant, its agents and servants,” caused
plaintiff’s illness, and the permanent injury and disability for which,
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inter'alia; the suit is brought. "There.is no evidénce that any violence
was offered plaintiff, or any force employed, to eﬂ'ect her removal from
the car to the waiting room at Dayton.

- The learned judge who tried the cause declined to direct.a verdlct for
defendant upon the whole evidence, and submitted to the jury the de-
termination of the question whether the evidence made a proper case for
punitive damages. His rulings on these points were seasonably except-
ed to, and error ig assigned upon them. Without repeating the narra-
tive of Mrs: Bennett, the substance of which, relative to the manner and
incidents.of her removal from the train, is given above, we are constrained
to hold. that these rulings were erroneous. To warrant the recovery of
exemplary. 6r punitive damages “there must have been some willful mis-
conduct;.or that entire want of care which would raise the presumption
of a_eonscious indifference to consequences,” (Radlroad Co. v. Ames, 91
U. 8. 495 or, a8 it is put in Philadelphia, etc:, Co. v. Quigley, 21 How.
213, 214:

“Whenever the injury complained of has been inflicted maliciously or wan-
tonly, and with eircumstances of contuinely or indignity, the jury are not lim-
ited to.ascertainment of asimple compensation for the wrong committed against
the uggrieved person. But the malice spoken of in this rule is not merely
the doing of an unlawful or injurious act. The word implies that the act
compluined of was conceived in the spirit of mischief or of criminal indiffer-
ence to civil obligations.”

The later cases are to the same effect. - - Railroad Co. v. Humes, 115 U. S.
521, 6 Sup. Ct. Rep. 110; Barry v. Edmunds, 116 U. S. 550-563, 6 Sup.
Ct. Rep. 5015 Railroad Co. v. Harris, 122 U. 8. 597-609, 7 Sup. Ct. Rep.
1286, While it is for the jury, in a proper case, to determine the char-
acter of the wrong inflicted, and the measure of damages to be applied,
the evidence must justify the court in submitting to them either or both
inquiries a8 questions of fact. . Plaintiff was on the train under an en-
tire misconception of her contract relations to the carrier, and without
right. - Of that fact and its consequences she was fully informed by the
conductor. If, in imparting that information, and the performance of
the duty to his employer which plaintifi’s refusal to leave the train, and
her failure to pay the fare, devolved upon him, his language was oppro-
brious and insulting, or his conduct oppressive and contumelious, the
corporation . is undoubtedly responsible civiliter for the tort. The law,
however, is not so unreasonable as to exact from the conductor of a pas-
senger train, or the master of a steamship, upon whose vigilance and
competency the lives and safety of passengers are dependent, a rigid ob-
-servance of the formal umenities of social life, in the necessarily hurried
discharge of his varied and important duties, It requires that he shall
demean himself with civility, and shall protect passengers from insult
and violence irom others. Beyond-this it has no standard of conduct,
no.code of manners. Of necessity, his communications with his pas-
sengers are in the main purely of & business nature, .. He has scant time
for explanations;.none for discussion or loquacity. = The natural effect
of his great and urgent responsibilities is to beget & characteristic brev-
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ity and bluntness of manner and speech, varying in degree with the
temperament and circumstances of the individual, often perhaps dis-
pleasing to the sensitive and inexperienced traveler, yet as far removed
from legal ‘denisute as the demand of a lawful right in. terse phrase.
While his own and his employer’s interest would be best served by a
uniformly complaisant speech and demeanor, the mere lack of both is
not insult; nor is his failure to gauge his address to the sensibilities,
temperament, or latent ailments of. his passengers an actionable derelic-
tion. When called upon to declare the invalidity of a ticket, or to deny
a passenger’s ciaim to transportation, or to announce his duty to eject a
person who refuses to pay fare, if he uses only the custbmary plain and
positive diction of business, his employer cannot be mulcted in dam-
ages, or legally reprehended for his plain speaking or peremptory manner.
Rose v. Railroad Co., (N. C.) 11 8. E. Rep. 526.

Accepting plamtlﬂ”’s own -testimony as to what transpired between
herself and the conductor, and laying ‘out of view entirely the latter’s
version, there is no legal basis for the instruction which permitted the
jury toaward exemplary damages against the defendant. There was
neither vituperation, epithet, contumely, nor aspersion in the language
used by the conductor. It was a plain, matter of fact announcement
that under the rules of the company, which left the officer no discretion,
he could not accept the ticket she tendered for her transportation on
that train, and she must leave the car at Dayton, or it would be his duty
to remove her. Less than this he could not lawfully have done. More
than this he did not do. ' There is even no complaint that this was said
in a loud tone. True, she saysof the conductor’s manner: “It was very
rough. Somuch so that is what scared me most. If he had spoken pleas-
ant, it would have been so much better. He spoke in such a command-
ing way.” The concluding. phrase of this extract from her testimony at
once defines the extent of her grievance, and is the severest criticism she
makes upon the treatment of which she complains. The legal criterion
of the conductor'’s address and conduct must be found in his language
and manner, not in the plaintiff’s opmlon of their propriety, nor the
epithets and adjectives by which she characterizes them. An imperative
manner and form of speech is not actionable. Something more tangible
than these is necessary to sustain an action of this nature, and, a Jortiori,
liability to exemplary damages.’ Plaintiff’s was a mortifying expenence,
and its consequences are to be regretted but they must be charged to
her own negligence in taking the wrong train, and her refusal to comply
with the lawful demand of the conductor, which necessitated and justified
her ejection, the circumstances and place of which are not open to legal
criticism. For the error pointed out in the instruction as to the liability
of defendant to exemplary damages, and for the refusal of the court to
direct a verdict for the defendant, the judgment must be reversed, and
a new trial granted. It is unnecessary to decide the other queqtlons
presented by the bill of exceptions. ~Judgment reversed, with costs, and
a ventre de novo ordered.
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UnrTED STATES v. STEENERSON ¢ al.

(Cifrcwu Court of Appeals, Eighth Circuit. May 16, 1892.)
No. 57.

1. PusLio LARDS—TI’I’LE—REPLIV!N PorR TIMBER.

When the ownership of. lo%s alleged to have been cut on land belonging to the
United States depends upon the ownership of the land, the title to the land may be
investigated and determ\ned in an action of replevin brought. by the United States
to recoyer the logs. ‘

2. SAun-v—Pnn-nuPnox—CAnoqLLATION—CoumssmNEB i

The commissipner of the general land office, by virtue of the general power of
supervislon vested in him over the acts of the registerand receiver of the local land
offices, may cancel a x'e-emyi1 ion entry, and the final certificate issued to the pre-
gﬂptm'é osn 21:21103 groun t.hat the entry Whs frandulently made and void: under Rev.

8 BAME—Vumnr—COLLATmL ATTACE.
.. When such cancellation has been made the pre-emptor has no such final adjudi-
cation in his favor in the certificate issued by the local offices as: that his right to
‘the lan{l cannot be collaterally-attacked, or that the invalidity of :the certificate
muat. be adjudicated in a proceeding brought for that purpose.

4. SAME-~CARCELLATION OF ENIRY-—-EVIDENCE—REPLEVIN. . ’

*~ -And therefore, in an action of replevin by -the United States for logs cut on pub-

lic Jands which defendant claims by virtue of the canceled entry and certificates,

- the Uhited States is entified to introduce evidence of such cancellation, and that

the entry 'was fraudulently made by the . pre—empt.or for the purpose of enabling
detendupt. to strip the land of timber. )

In Errq; o the Circuit Court of the Umted States for the District of
Minnesota, .

Replevin by the Umted States agamst Christopher Steenerson and
others, copartners as the Clear Water Land & Logging Company, Hugh
Thompson, and Marcus Johnson, for certain logs. There was judgment
for defendants, and plaintiff brmgs error. Judgment reversed.

Eugene G. Hay; U, S. Afty.

. Halvor Steenerson, Prank B Kellogg, and C, A Severance, for defendants
in error.

Before CALDWELL, ercult Judge, and SHIRAS, District Judge.

SHIRAS, Dlstnct J udge _ The facts, necessary for a proper understand-
ing of the questions presented by the record in this case are as follows:
In September, 1883, one. Hans Hanson made a_ pre-emption entry of
the S. W, 1 of section 83, township,. 147 range 38 W., situated in Bel-
trami county, Minn. On June 24, 1884, he filed a declaratory state-
ment of pre-emption, and on November 1, 1884 made final proof of en~
try. mcludmg the necessary payments, and recelved a certificate from
the receiver of the land office at Crookston, Minn., showing payment in
fu]] for the land named. On the samie day the certificate was issued to
hun Hanson executed 8 deed of the land to Andrew Steenerson, who
was a partner in the defendant firm, known as the “Clear Water Land
& Logging Company » 'That company, during the wmter of 1885-86,
cut from the land named about 754, 000 feet of logs, and placed thern
in the waters of ‘the Clear Water rivet. On the 20th of April, 1886,
the United States brought the present action in the United States circuit
court for the district of Minnesota to recover possession of said logs, a



