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bill of review, and for further proceedings upon the basis of the finality
of the decrees of September 8 and October 14, 1887, in conformity to
this opinion, " -

Pacrric Postan TeLecrAPH CaBLE Co. v. WesTERN Unron TerL. Co.
SAME v. SgartiE, L. S. & E. Ry. Co.

(Circuit Court, D. Washington, N. D. April 4, 1892.)

1. TELEGRAPE COMPANIES—QGRANT BY RATLROAD—CONSTRUCTION.

A contract whereby arailroad company grants to a telegraph company & right of
way along its road for a telegraph line, and agrees that it will not grant such right
for the construction of any other telegraph line, does not vestin the telegraph
company such an exclusive interest in the railroad’s right of way for telegraph

purposes as would entitle it to an injunction against the construction of another
telegraph line thereon.

2. BAME—ExcLUSIVE R1¢HT OF WAY—ULTRA VIRES.
A. contract by which a railroad company undertakes to grant the exclusive right
to construct and maintain a telegraph line along its road to a single company is
ultra vires and void.

In Eguity. Bill for an injunction to prevent the Western Union
Telegraph Company from constructing and operating a telegraph line on
the right of way of the Seattle, Lake Shore & Eastern Railway Com-
pany between cerlain stations. ' The court having granted a restraining
order pendente lits, the defendants moved to vacate said order. Motion
granted.

Struve & MeMicken and Hughes, Hastings & Stedman, for plaintiff.

Turner & MecCutcheon, for defendants.

Hanrorp, District Judge.  The only ground for the restrammg order,
which, at the time it was made, seemed to me to Justlfy it, is that the
complamant claims to be the owner of an interest in the strlp of land
known as ‘the right of way of the defendant the Seattle, Lake Shore
& Eastern Railway Company, upon which the defendant the Western
Union Telegraph Company proposes to enter, and construct and oper-
ate a telegraph line, without the consent of the plaintiff, and without
compensation to plaintiff for such appropriation and use of property
to which it claims title. Upon the present hearing this appears to me
to' be the only ground of eomplaint, worthy of consideration, against
either of the defendants. I would regard it as sufficient if the claim
of title appeared to be valid. The defendams, however, deny that
plaintiff has any title to the premises, or any interest therein other
than an easement; that is to say, a right of way for its own telegraph
line., The only basis for the plaintiff’s claim of title is found in the
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followmg clauses of a econtract made by the pla.mtlﬂ' with the Seattle &

West; Coast, zulway Company: .

“The rallway company hereby gmnts nght of ‘way for said line of tele-
graph along the route of its road, and upon 1its grounds, and agrees to fur-
nish. labor for loading the poles upon the cars, and for distributing and
setting the same, under the direction of-the telegraph company’s foreman,
together with their free transportation. The railroad company agrees to
furnish office room in its railway stations, and an operator wherever re-
quired, for its rallway business, who shall also transaet the businegs of the
telegtap‘h company, at such stations, under the rules aifd regulations of the
telegraph company, it being understood that all receipls for commercial tele-
graph business shull belong.to thetelegraph company. % -* * Thetelegraph
company shall have free transportation for men and material necessary ior the
maintenance and operation of its telegraph lines, and the railway company
hereby agrees that it will not grant right of way a]ung ‘its road for the
construction of the line of any other telegraph company, and that it will not
transport men or material for any other telegraph company, except at the reg-
ular, tafiff’ ratés’ of said railway ‘company, and for delivery at its regular
stations. . # * ' This contract sh.a.ll conbinue for twenty-five years from
the date llereof. » >

The complamant avers that the beattle, Lake Shore & Eastern Rail-
way Company acquired the right of way for that portion of its road
between Woodenville or Snohomlsh Junction and the town of Sedro, by
a grant from said Seattle & West Coast Railway Company, subject to
said contract. The argument is that the contract is a conveyance, and
that it vests in the complainant the exclusive right to the entire strip
of land for telegraph purposes, during the term specified, which right
amounts to an interest in the land, and is ‘8 legal estate. Against the
contention for.suiich a construction of:-the contract, it is, first, to be ob-
gerved that the on]v granting; words therein appear to be limited in
their appllcatlon to the right of way for a single telegraph line. = There
is no jndication. in the contract of the .idea th(lt the plamnﬁ' should
have control over the right of way for any. purpose other than the con-
duct of its own telegraph business. It correct in the position assumed
by it in this case, the complainant would have the right to sell to other
telegraph companies, or sublet to them privileges to construct and main-
tain teleuraph lines upon the’ premises. The provisions of the con-
tract itsell in the clauses above quoted are antagonistic to this pretense.
The railway company by the contract promlsed that it would not per-
mit the construction of ot,her telegraph lines upon its right of way, nor
afford other te]egraph companies facilities for transportation of materials,
except as speclﬁed This clause qrea,ted a mere personal obligation. It
did ot convey ‘the tltle to apy préperty. On the contrary, it amounts
to.gn assertion: by the rallway company of both o _obligation and a
right’ to control the future use of ‘the ground acqulred by it for its rail-
road.

If the contract, in exphcxt Lerms granted such an interest in the
premlqes as plamtlﬁ’ claims, .1 shouid have to hold it to be ultra vires
and void, for the reason that the laws of the territory of Washmgton,
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ln force when' it was made, did not au’bborlze a raxlway corporation to
tiansfer land acquired’ for }‘allroad purposes;” by lease, so as to divest
itself of its duties and obligations to the public ag to'the use of such
property. By the plaintifi’s own showing it appears that the Seattle &
West Coast Railway Company--was incorpoerated to do a general trans-
portation business by rail, and to be a competitor for interstate and
international commerce. Its franchise from the state, therefore, made
it to a certain extent a public agent endowed with part-of the sovereign
power of the commonwealth; and a railroad constructed in this state
by a corporation organized under the laws of the state, or its prede-
cessor, the territory, must necessarlly be a highway for pubhc use, in
and to which the public have rights limited and regulated by law.
There is no statute authorizing such a transfer of property in the right
of way and control -thereof as the plaintiff now claims was made to it
by said contract;-and, without express authority conferred by a statute,
no transfer of such property, or of the right to. control the same, could:
be made, whereby the rights of the publie, or a third party, e. g., the
Western Union Telegraph’ Company, could be in any manner abridged.
Lakin v. Railroad Co., (Qr.).11 Pac. Rep. 68; Breslinv. Car Co., (Mass.)
13 N. E. Rep. 65; Palmer v. Railway Co., (Idaho) 16 Pac. Rep. 523;
Railroad Cj. v. Broum, 17 'Wall, 445; Railroad Co. v. Crane, 118 U. 8.
4383, 484, 5 Sup. Ct. Rep. 578; OregonR & N. Co. v. Oregonian Co., 130
Uu. 8.1, 9 :Sup. Ct. Rep: 409 Van Dresser v. Navigation Co., 48 Fed.
Rep.’ 202 U. 8. V. Western Union Tel. Co., 50 Fed. Rep. 28.

Telegraph lines are to . serve. the pubhc, and wherever they are con-
nected with a railroad as incidental to the railway business, the rights
of the public respecting the same, must be governed by the principles
applicable to other branches of the service; and the public policy which
underlies the numeroiis  decisions of the courts of this country, deny-
ing the:right of a reilway corporation to divest itself of responsibility
and invest another with its powers and functions, touches directly’ the
question in this case as to the right of one corporation to transfer to an-
other. an  exclusive right for telegraph purposes to the occupancy and
control of 'property acquired as a necessary means of serving the public.
A contract made by 4 railway company, whereby it attempts to create
a monopoly in the use of its property for the transmission of news
and intelligence, is just as .invalid as a contract would be whereby a
tailway corporation should attempt to confer upon one individual or
corporation an exclusive right to'have any particular commodity trans-
ported as freight over its railway. Whether this contract be regarded
as an intended conveyance of an interest in the property, or as a
covenant affecling the title to the right of way, or as a contract creating
gimply a personal liability, it is not such a contract as a court of equity
can uphold or decree to be specifically performed; and, at least, as
against the defendant the Western Union Telegraph Company, it is
void, except ini so far as it confers upon the plaintiff the right to main-
tain unmoleéstéd its telegraph line, and conduct its business without
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interruption; which right is in no manner menaced by the proposed
action of the defendants. The motion to vacate the restraining order
is therefore granted. . ." ‘
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(Ctrouit Omm?af_Apmau. Stxth Circuit. Jae 6, 1892)
Y New |

L CARRIERS OF PASSBENGERS~SECOND-CLASS TICKETS—CONNECTING LINES.
CL Wéqre 8 second-class railway ticket {;rqvides that “no. agent or employe has
‘ Powbr to' modity this contradt in any partioular,” neither the ticket agent nor bag-
i Rage mastér at a station where the holder is required to change cars has authority
to instruct such a,sgenger to take a limited express train, upon which only first~

- 'claps’'tickets are adcepteéd. -« - fe : i
8. Bams, - i - e 5 . ) .
As between I,ha condugtor of such a limited train and the passenger, the ticket is
conclusive evidence as to the latter’s'right of transportation, and the conductor

has no authority to accept it for passage on'that train. . .~ o

8. BaumE: R vt S . . o ’
.. One who has ;p%),lied for and purchased a second-class ticket, and has used such.
tickets béfore, ls\, bound b‘y its terms, whether he has read them or not.

4. Samz. e ’ : o S :

‘ :'The failure:of a train carrying second-class passengers to gonnect with the

proper trainof snpther road, ;-?l;e two roads forming a through line, does not impose

upon the second road an obligation to transport passengers hol&ing second-class

through tickets upon the next train,—a limited express,—upon which such tickets.
- are not valid. . .

5. BAME—EJEOTMENT OF PASSENGER. _ .

A woman with two infant children, traveling on a second-class ticket, boarded a.
limited train, upon which first-class tickets only are valid. The conductor refused
her ticket, and at the next, im%:ortant station she was putoff, It wasin the evening,

~ and she remainéd st the depot for atime, till at herrequest she was sent to an hotel,

"' and the next ’da{ imoney was collected with which she returped home, where she

.~ . had.an attack of nervous prostration. Bhe testifiéd, concerning the language of
the conduétor in refusing her ticket: %It was very rough; somuch so that is what.

" soared me most. 1f hie had apoken pleasant to me; it would have been so much bet-
ter. He spake upin sucha Kc,,o;gmanding way.” She further said that at the depot
the conductor said something 'about: sending her to a hospitel in & patrol wagon.
Held, that the evidently imperative manner and: form of speech of the conductor
are pot actionable in the absence of violence, or other wiliful misconduct, and a.
verdict for defbridant should have béen directed. *
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. In Error to the Circuit Court of the United States for the Southern.
Division of the Eastern District of Tennessee. o o
Action by Mrs. Hattie A. Bennett and her husband, John R. Ben-
nett, against the New York, Lake Erie & Western Railway Company for
damages. Verdict and judgment for plaintiff. Deféndant brings error.
A-motion to dismiss the writ of error was heretofore denied, (49 Fed..
Rep. 598.) Judgment reversed, . '
. Statement by Swan, District Judge: . '
This .is an"action on. the case commenced by attachment in the cir-
cuit court of Hamilton county, Tenn., fortheejection of Mrs.J. R. Bennett,,



