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FARMERS LOAN & TRUST Co v GRAPE CREEK COAL Co.

W

(Cd'rcuit C'owrt. 8. D, iinots. May 7, 1892.)

CORPORATIONS — FORECLOSURE OF MORTGAGE — RECEIVER'S CERTIPIOATES—EQUITY JU-
RISDICTION.

In a suit to foreclose a mortgage on the proj ipert,y of a coal mining company the
court has no power, as against the objection of even'n small minority of the hold-
ers of the mortgage bonds, to authorize a receiver appointed in the suit to issue
certificates which shall be'a first lien on the mortgaged property, in orderto ena-
ble him to continue the operation of the mines.

. In Equity. Bill by the Farmers’ Loan & Trust Company against the
Grape Creek Coal Company to foreclose a mortgage. A receiver was
appointed, and he now asks leave to issue receiver’s certificates.
Runnells. & Burry, for Farmers’ Loan & Trust Co.
W. J. Calhoun, for J. G. English, receiver.
Hess & Johnson, for Travellers’ Ins. Co. and other objecting bondhold-
ers. :

GresgAM, Circuit Judge. The defendant, a private corporation,
whose chief business is mining and selling coal, conveyed to the com-
plainant, in trust, lands and two coal mines in Vermilion county, Ill.,
to secure an issue of bonds amounting to $500,000. An installment of
interest was allowed to remain due for more than six months, and this
bill was filed to foreclose the trust deed. ' Joseph G. English, who was
appointed receiver, asks for an order authorizing him to issue receiver’s
certificates not exceeding in all $24,000, which shall be a first lien upon
the trust property, to enable him to pay taxes now due, amounting to
$3,428.64, take up outstanding certificates amounting to $6,400, which
were issued under an order of the Vermilion circuit court, in a suit to
foreclose the same trust deed, and to continue the operation of the mines.
The receiver represents that, with additional working capital, he could
operate the mines profitably, and better protect them. The holders of
75 per cent. of the bonds and the corporation join in the receiver’s re-
quest. The holders of the remaining 25 per cent. resist the application.
The corporation is insolvent. It is not claimed that the receiver is
without means to pay taxes, and it is chiefly to enable him to continue
the operation of the mines for anticipated profits that he desires au-
thority to issue certificates.

When it becomes necessary for a court of chancery to take possession
of property which is the subject of litigation, by placing it in the hands
of a receiver, all expenses incident to its safe-keeping and preservation
are properly chargeable against it; and, if there be no income, such ex-
penses will be paid out of the proceeds of the corpus before distribution
to lien or other creditors. It does not follow, however, that because
property of a private corporation or a natural person may be thus pro-
tected and preserved before sale, that, in order to raise money to oper-
ate it for profit, a court may place a charge upon it in advance of exist-
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ing liens. Pending a suit to foreclose a mortgage executed by a railroad
corporation, the road."may. be operated. by a receiverj.and debts con-
tracted for labor, supplies, and other necessary purposes before as well
as after the appomtment of a receivar,.may.be made a first lien upon
income, and, if that is not adequate, upon the corpus of the property.

In the:exercise of this exceptional and exttaordinary jurisdietion, which
is of comparatwely recent. origin, courts have entered orders making re-
ceiver's certificates first Lians on the mortgaged property. - This has been
done, However, on grotinds not’ applicable to mortgages exgeuted by pri
vate corporations. A railroad corporation is a quasi ‘public institution,
charged with the duty of operating its road as a public highway. If
the cornpany; becomep. sriibarrasser and-unable to peérfo-m that duty,
the conrts pending . proceedings: for.the: salenof thé' road will operaté
it by a receiver, and: make the -éxpense incident thereto a first lien.
This is done on account ofrihe -peculiar-character of the property. It
is generally mortgaged to -secure bords, ‘and persons who ‘invest in
such: bepurities know-that the mortgage rests upon- property ‘previously
impressed with a public duty. Private corporations owe no duty to the
public, and their continued operation is not a matter of public concern.
It .is,only against railroad mortgages'that the! supreme court of the
United. States. has sustained orders giving priority 4o receiver’s certifi-
cates representing: particular indelitedness, and, a8 already stated, then
only on- prlnclples having no application.to a mortgage exeonted by a
private corporation owing no duty to:the publie. - Fosdick v. Schall, 99
U,.S..235; Barton v. Barbour, 104 .U. 8. 126; Miltenberger -v. Railroad
Co.,106 U. 8. 286, 1 Bup. Ct. Rep. 140; Union Trust Co.v. Railroad Co.,
117 U. 8..434, 6. Sup, Ot Rep. 809; Waod v. Trust Co., 128 U. 8.

421, 9. 8up, Ct. Rep. 131; Kneeland.v. Trust (.; 186 .T. 8. 89, 10 Sup.

Ct. Rep 9505 Morgunls,-Eie., Co. v. Teo:as Cent. Ry‘ C’o., 137. U S 171,

11 Sup Ct Repv 610: “ vl IS

. In Wood v. Trust Co. the court sald' i :
. “The doctrine of Fesdick v. Schall--has néver yet been applied in any case
except. that of &'railvoad: 'The case lays great emphdsis on the consideration
that a railroad is e peculiar _prioperty, of a‘public nature, and discharging a
great public. work, . Thers is.a broad. distinction between such & case and

that of a purely private concern.. We do not undertake to decide the ques-
tion ‘here, but bnly pomt 1t out » )

~In Kneeland v,. Trust: Cb., mpm, in d1scussmg the Jumsdlctlon of the
chancellor to displace the lien of a railroad mortgage, the court said:

“Upon thess facts we réinark, first, that the appointment of 'a’receiver
vests in the court,-no abpolute control ‘over the property, and no ‘géneral an~
thority to displace vested:'contract liens. - Because; in a few specitied and
limtted cases,. this court has declared that unsecured-claims were entitied to
pnorlt.y over morffga,ge debts, an ldea seems to have gbtained that a court ap-

ointing a receiver acquires power to give such preference to any general
and unsecured claims. ' It bas been assumed that & court appointing a re-
eelver could. rightfully birden' the mortgaged property for the payment of
any unsecured indebtedngss. . Indeed, we .are advised that some courts have
made the appointment; £ a receiver conditional upon the payment of all un-
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secured indebtedness in preference to the mortgage liens sought to be en-
forced. Can anything : be.conceived which mere. thoronghly destroys the
sacredness of contract obligations? One holding a mortgage debt upon a
railroad has the same right to demand and expect of the court respect for his
vested and contracted priority as the holder of a mortgage on a farm or lot.
So, when a court appoints a receiver of railroad property, it has no right to
make that receivership conditional on the payment of other than those few
unsecured claims’ which, by the rulings of this ‘court, have been declared to
have an equltdble priority. "No one is bound to sell to a railroad company,
or to work for it; and whoever has dealings with a company whose property
is mortgaged must ‘be assumed to-have dealt with it on the faith of its per-
sonal responsibility, and not in expectation of subsequently displacing the
priority of the mortgage liens. . It is the exception, and not the rule, that
such priority of liens can bedisplaced. Weemphasize this fact of the sacred-
ness of contract liens for the reason that there seems to be growing an idea
that the chancellor, in the exercise of hig equitable powers, has unliwited
discretion in this matter of the dlsplacement of vested liens.”

And further on in the same opinion the court said:

“If, at the instance of any party rightfully entitled thereto, a court should
appoint a receiver of property, the same being railroad property, and there-
fore under an obligation to the public of continued operation, it, in the ad-
ministration of such receivership, might rightfully contruct debts necessary
for the operation of the road, either for labor, supplies, or rentals, and make
such expenses a prior lien on the property itself.”

In the language above quoted, there is a plain implication that the
limited power which courts may exercise in displacing the liens of rail-
road mortgages should not and cannot be extended to mortgages exe-
cuted by private corporations. The court is not asked to subvert the
lien of the mortgage on the ground that the trustee or bondholders have
got possession of anything which, in equity, belongs to general creditors.
It is to enable him to operate the mines for the benefit of bondholders,
against the wish of part of them, that the receiver desires to be invested
with authority to issue certificates which shall be & prior lien upon the
property embraced in the trust deed. Extensive as are the powers of
courts of equity, they do not authorize a chancellor to thus impair the
force of solemn obligations and destroy vested rights. Instead of dis-
placing mortgages and other liens upon the property of private corpora-
tions-and natural persons, it is the duty of courts to uphold and enforce
them against all subsequent incumbrances. It would be dangerous to
extend the power which has been recently exercised over railroad mort-
gages, (sometimes with unwarranted freedom,) on account of their pe-
culiar nature, to all mortgages. The power does not exist, and the ap-
plication is denied.
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HorrMaN e al. v; Knox e al.‘

* (Cireutt Court of Appeals, Fourth Ctrcuit. May ', 1802.)

1. REREARING~FINAL DECRRE, .. . . y C
A decree fixing the priority of claims against an insolvent corporation, and direct-
ing thé'sals of its property for their ‘paymeént, is a final decree, within equity rule
88, relating to rehearings; - : ‘ )
8. BirL or REVIEW—APPARERT: IRROR. : : e
. Where a decree fixes the priority of claims.against an insolvent corporation un-
der the authority of an act of, the state legislature, the guestion of the validity of
the det 1ot being raised at the time, a bill of review will not le for aé)parent. error,
because the act is subsequently adjudged uhconstitutional and veid by the state
.courts on the ground of a defective title..
8. BAME—PERFORMANCE OF DEOREE-—DELAT. - ‘ : i
Inproceedings against an 1psnlveu‘i]corpomtion claims for supplies were adjudged
Pribr to ‘the lien of mortgage bondholders under anthority of an act of the state
egislation, (as to- the validity of which no question was raised,) and its property
was directed to be sold. One of the bondhoelders became the purchaser, the others
giving a bond as security for'tHe deferred payments. Eighteen months thereafter
- the state court declared the act unconstitutional and void because of a defective
title; whereupon the mortgage bondholders filled a petition for rehearing, (which
was treated as'a bill for review,) prayi)ﬁ & vacation of so much of the decree as
awarded. priority to the supply claims. eld, it not appearing that complainants
had performed the decree ag to deferred payments, nor offered to place the supply
claim creditors in the samqh position as before the decree was entered, and owing
to the Iapse of time, the petition should have been dismissed.

Knox v. Iron Co., 42 Fed. Rep. 378, reversed.

Appeal from' the Circuit Court of the United States for the Western
District of Virginia. . Reversed. S

Staterent by .FuLLER, Citcuit Justice:

This was a bill filed by Samuel Knox against the Columbia Liberty
Iron Company, alleging that the company had purchased a large tract
of iron ore and woodland for the expressed consideration-of $270,000,
which was paid, in its stock-and in 6 per -cent. first mortgage bonds to
the amount of $150,000, the total issue of which was for $219,000, the
balance having been pledged as collateral security, and in 6 per cent.
second mortgage bonds to the amount of $145,000;. that the mortgages
bore the same date, and wesre secured upon the tract of land, and all the
property of the company of every description, and its corporate fran-
chises. It was further averred that complainant was.the holder of cer-
tain of said mortgage. bonds of both issues; that default had been made
in the payment of interest after demand; that complainant had made
various loans to the company, which it had failed and was unable to
pay, and that there were other liabilities represented by promissory
notes, open accounts for merchandise and supplies, and for wages and
salary; that the company was insolvent, and had not the funds to carry
on its ordinary business, although a large income could be derived there-
from, and to avoid the sacrifice of the property, and the disastrous con-
sequences of suspending its business, it was necessary that a court of
equity should interpose for the immediate appointment of a receiver,
with power to administer the company’s affairs. The bill prayed for
such appointment, for injunction, and general relief. The company
filed its answer, in which it “admitted the truth of the averments, and



