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and brands prescribed by the commissioner are such as he was specially
authorized to prescribe. In the case at bar, therefore, the indietment
states an offense against the laws of the United States, unless the decision
in U. 8. v. Eaton is understood to mean that no regulation of the com-
missioner of internal revenue can have the force and effect of law. My
opinion is, in view of numerous decisions of the supreme court in prior
cases, that that is not the meaning which the court intended to convey.

Another question arises in this case, and that is whether the regula-
tion made by the commissioner of internal revenue concerning marks
and brands is pleaded. I think such regulations should be pleaded in
gubstance in indictments, but I am of the opinion that the regulation of
the commissioner is sufliciently set out in this indictment. The demur-
rer is therefore overruled.

UntTeED. STATES . GREENHUT o al,

(District Court, D. Massachusetts. May 16, 1803.)

ILLEGAL TRUSTS AND MONOPOLIES—INDICTMENT,
Act Cong. July 2, 1890, (26 St. p. 209,) “to protect trade and commerce against
unlawful restraints and monopolies,” provides, in section 2, that “every person
who shall monopolize, or attempt to- monopolize, or combine or conspire with any
other person or persons to monopolize. any part of the trade or commerce among
the several states, or with foreign nations, shall be deemed guilty of a misde-
meanor,” ete. Held, that an indictment thereunder which fails to allege that de-
fendants monopolized, or conspired to monopolize, trade and commerce among the
several states, or with foreign nations, fails to state an offense, even though it
does allege that they did certain acts with intent to monopolize the trafic in dis-
tilled spiritsamong the several states, and that they have destroyed free coxexhpetition
ixﬁ suich traffic in one of the states, and increased the price of distilled spirits
erein. : :

_At Law. Prosecution of Joseph B. Greenhut and others for violation
of the law against monopolies. Indictment quashed.

Frank D. Allen, U. S. Atty.

Elihw Root, Richard Olney, Simpson, Thacher & Barnum, Charles A.
Prince, and Bordman Hall, for defendants. ' .

NeLson, District Judge. This is an indictment under the second
section of the act of congress approved July 2, 1890, entitled “An act
to protect trade and commerce against unlawful restraints and monopo-
lies.” 26 St. p. 209. The indictment sets forth that the defendants
are the officers of the Distilling and Cattle Feeding Company, a corporation
chartered by the laws of the state of Illinois, and having its principal
place of business in Peoria, in that state; that, as such officers, they
purchased or leased seventy-eight theretofore competing distilleries with-
in the United States; and, within certain dates specified, used, managed, -
«controlled, and operated said distilleries, and manufactured sixty-
six million gallons.of distilled spirits, and sold the product within the
United States, part of it in the district of Massachusetts, at. prices
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ﬁx’ed ‘by “them; the:whsle being seventy-ﬁve per cent. of all the
distilled spirits manufactured and sold within the United States during
the period; that all said ‘acts (except the purchasing and leasing of the
distilleries): were done :with the intent to monopolize to the company
the manufacture and -sale of distilled spirits in Massachusetts, and
among the several states, to increase the usual prices at which distilled
spirits were'sold, to prevent and counteract free competition in the sale
of distilled gpirits, and thereby to exact great sums of money from
. citizens of Massachusetts and of the several states, and from all others
purchaging; that, in pursuance of such intent, the defendants, as such
officers, agreed with D. T, Mills and Co. and other dealers in Massachu-
setts that, if such dealers would buy-all their supplies of distilled spirits
from the company for six months, the company would give them a rebate
of two cents a gallon on their purchases; that by means of the rebate
agreements and by their control of the distilleries, and of the manufac-
ture, sale, and prices of seventy-five per cent. of all the distilled spirits
manulfactured and sold in the United States during the period named,
the company, and the defendants as its ofticers, had made large sales of
distilled spirits to D. T. Mills and Co. and other dealers in Massachusetts
at prices fixed by the defendants in excess of the usual prices at which
such spirits were then sold in that state, such spirits having been
manufactured in other states, and transported therefrom into Massa-
chusetts, and had unlawfully monopolized to said company the manu-
facture and sale of distilled spirits; and had increased the usual prices
at which distilled spirits 'were then sold in Massachusetts, and had
prevented and counteracted - the effect of free competition in the price
of spirits in Massachusetts, and had exacted and procured great sums
of money in said district from D. T. Mills and Co. and others. To this
indictment the defendant Greenhut filed a motion to quash, and the
otheér defendants demurred, upon the ground that the indictment is
ingafficient in law, and: does not charge any offense created by any
statute of the United States.
The second section of the act is as follows:

“Every person who shall monopolize, or attempt to monopolize, or combine
or conspire with any other persun or persons to monopolize any part of the
trade or commerce among the several states, or with foreign nations, shall
be deemed guilty of & wisdemeanor, and, on conviction thereof, shall be
punished by fine not exceeding five thousand dollars, or by imprisonment
not exceeding one year, or by both said punishments, in the discretion of the
court.” .

“An indictment framed under thls sectlon should contain a distinct
averment in the words of ‘the statute, or in equivalent language, that,
by means of the acts charged, the defendants had monopolized, or had
combined 'or conspired to monopolize, trade and commerce among the
saveral states or with foreign nations. - This indictment contains no such
averment. It does not charge that the defendants entered into any un-
lawful combination or ¢énspiracy. Nor does it contain any averment
that they had monopolized trade or commerce among the several states
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or with foreign nations. It avers merely that by means of the acts
alleged - they had monopolized the manufacture and.sale of distilled
spirits, without stating that in so doing they had monopolized trade and
commerce in distilled spirits among the several states or with foreign
nations. It is true that the indictment charges that the defendants
have done certain things with intent to monopolize the traffic in distilled
spirits among the several states, and that they have increased the usual
prices at which distilled spirits were sold in Massachusetts, and have pre-
vented and counteracted the effect of  free competition in such traffic in
Massachusetts. But none of these things are singly made offenses by
the statute. The indictment in this particular is clearly insufficient
according to the elementary rules of criminal pleading, and charges no
offense within the letter or spirit of the second section of the statute.

Other questions presented upon this indictment were argued by
counsel, and among them the important questions whether the acts
charged constitute an unlawful monopoly, within the meaning of the
statute; and, if they do, whether congress has the constitutioral au-
thority to-declare such acts to be nunlawful and criminal, and whether
the things charged against the defendants were not rather the doings
of the corporation than of its officers. In regard to these questions it
is only necessary to remark that they seem to be of such a character as
to require that they should not be decided tinally against the govern-
ment by the trial court, but should be reserved for the determination of
the appellate court, when presented upon an indictment not otherwise
insufficient in law. Indictment quashed, Judgment for the defend-
ants. e

Cuervo v, Jacos Henkern Co. et al.

(Circudt Court, 8. D. New York. March 14, 1802.)

1. TRADE-MARK—INFRINGEMENT—IRJUNCTION.

i A cigar manufacturer, to protect his trade-mark, may have an injunction re.
straining a box maker from furnishing boxes with those trade-marks to other cigar
manufacturers, and against all who knowingly combine for that purpose.

2. BAME—DEFENSES—INFRINGEMENT BY OTHERS,

‘ It is no defense that Spanish labels similar to such trade-mark had been used by
various manufacturers for many years, nor that imitations of the trade-marks
were sold or used, in the absence of evidence that it was with the consent or acqui-
escence of the owner.

In Equity. Bill by G. Garcia Cuervo against the Jacob Henkell
Company and others for infringement of trade-mark. Heard on motion
for a preliminary injunction. Granted. - _

Jones & Govin, for complainant.  Wise & Lichtenstein, for defendants.

LacoMsg, Circuit Judge. There is no dispute as to the facts of this
case. The complainant, a manufacturer of cigars, is concededly the
owner of a trade-mark, which as an entirety is embodied in four sepa-



