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UNITED STATES v. MU‘LHOLLAND.
(mmwt Cowrt, D. Kentucky. April 21, 1892,)

1. PosT OFFICES—LARCENY FROM MAIL8—EVIDENCE—HEARSAY.

Evidence of an admission of the theft of a registered letter, made by & person
since deceased, is not admissible ugon the trial of a postmaster for the embezzle-
ment of such 1etter, as it is not such a declaration against interest as admits of the
introduction of hearsay evidence. -

2. BaMp--EVIDEXCE—REMOTENESS.

Evidence is.not admissible in such a case that the declarant was caught inthe
act of stealing money from the post office nearly six months after the letter had
been stolen, espécially as it was not shown that he could have had access to such
letter in the course of his official duties or otherwise.

8. Ngw TRIAL—NEWLY-D18COVERED EVIDENCE—EX PARTE AFFIDAVITS.
Ex parte affidavits, upon motion for a new trial, made by witnesses for the state,
containing stutemenhs more favorable to the defendant than the testimony given
at the trial, will not sustain a motion for such new trial.

At La.w.

At the November term 1891, in the district court of the United States
for the ‘district of Kentucky, the urand jury returned an indictment
against defendant, as follows:

“United States of America, District of Kentucky—sct.: In the district
court, of the United States for the sixth Judictal circuit and district of Ken-
tucky, held at Padnecah, November term, in the year of our Lord eighteen
hundred ‘and ninety-one. First Count. The grand jurors of the United
States of America, impaneled and sworn, and charged to inquire in and for
the district of Kentueky, on their oath present that Hugh Mulholland, late
of the district aforesaid, on the seventeenth day of July, in the year of our
Lord eighteen hundred and ninety-one, in the district aforesaid, being then
and thérs employed in a department of the postal service of the United
States, to: wit, as postmaster at Paducah, Kentucky, feloniously did secrete
and embezzle a certain letter, which had then and there come into the posses-
sion of the said Hugh Mulholland, and which said letter was intended to be
conveyed by mail of the United States, and was then and there addressed to
M. A.Sills & Son, Model, Tennessee, and which said letter then and there
contained articles of value, to wit, two hundred and eighty-seven and twenty-
nine hundredths dollars, consisting of United States treasury notes and
national bank notes, and of the value of $287.29, and a further deseription
of which said letter and its contents is to the jurors aforesaid unknown;
against the peace and dignity of the United States, and contrary to the form
of the statute in such case made and provided. Section 5467, Rev. St. par. 1.
Second Count. And the grand jurors aforesaid, upon their oath aforesaid, do
further present that the said Hugh Mulholland on the seventeenth day of
July, in the year of our Lord eighteen hundred and ninety-one, in the district
aforesaid, being then and there employed in a department of the postal serv-
ice of the United States, to wit, as postmaster at Paducah, Kentucky, felo-
niously did steal and take certain articles ot value, to wit, treasury notes of
the United States and national bank notes, amounting in the aggregate to,
and of the value of, two hundred and eighty-seven dollars, out of a certain let-
ter then and there addressed to M. A. Sills & Son, Model, Tennessee, which
said letter had then and there come into his possession in the regular course
of his official duties, and which said letter was then and there intended o be
conveyed by mail of the United States, and which said letter was not deliv-
ered to'the party to whom it was directed, and a further description of which
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sald letter and its contents is to the jurors aforesaid unknown; against the
peace and dignity of tlie United! States, ahd contrary'te the form of the stat-
ute in such case made and provided. Section 5467, Rev. 8t. par. 2. Third
Count. And the:grand:jurors afovesaid; npon their:oatlt; aforesaid, do fur-
ther present that the said Hugh Mulholland, on the seventeenth day of July,
in the year of our Lord eighteen hundred and ninety-one,in.the district afore~
-saidy Ttl'el(afn’ously -did stedl and take from dnd -out of the-mail of the United
,St«tﬁes. A9.wit, out of ‘the. post office’ at Paducah, Kentucky, a certain letter,
‘which said Tetter was then and theré directed to M. A. Sills & Son, Model, Ten-
nessee, and a further deseription of which said letter is to the jurors aforesaid
-unknowns-against: the-peace and dignity 0f the United States, and contrary to
the form df the statute in such case made and'provided. Section 5469, Rev.
St.'par. 1. Fonrth Cotht. And the grand jurors aforesaid, upon their oath
_aforesaid, do further present that the. said- Hugh Mulholland, on the seven-
teenth day of July, in.the year-of -our-Lord eighteen hundred and ninety-one,
in the district aforesaid, feloniously did take from the mail-of the United
States, to wit, out of the post office at Pdducah, Kentucky, & certain letter
then and there addressed to M. A. Sills & Son, Model, Tennessee, and did
then and there open and embezzle said letter, which said letter then and there
.contained articles of value, to wit, United States treasury notes and national
bank notes of the value of two hundred and eighty-SWen, douars,,and a fur-
ther description of which said letter and its contents is to the jurors aforesaid
unknown; against the peace and dignity of the United States, and contrary
to the form of the statute in such cuse made and provided. '
“Gro. W, JoLLy, United States Attorney.”

On the»5th and 6th days of April, 1892 the defendant was tried, and
the juty returned a verdict as follows: .

“We,’ the jury, find the ‘defendant gulll:y a8. charged in the within indict-
ment, "' I

After the verdmt was rendered the defendant moved the court to get
aslde the verdict, and grant a new trial, on the following grounds, to
wit:

" “The’ defendant Hugh Mulholland, Jr., moves the ‘court to set aside the
verdict of the jury, and grant a new trial herein, for, the following reasons,
to wit: (1) The verdict of the jury is contrary to the law, as given by the
court in his charge, and agdinst the evidence. (2) Because of errors com-
mitted by the eourt, in this: That the defendant offered to prove on thatrial
by the wit.ness Samuel Williams that in a "Conversation between the said wit-
ness and one Edward King, in December, 1891, in the town of Paris, Ten-
nessee, 8aid King stated that he had to leave thls country, that he was guilty
of taking the registered letters that said Mulholland was charged with taking.
To the introduction of said testimony the government objected, and the court
sustained said objection, and would not permit tiie said testimony to be intro-
duced; to which ruling of the court the defendant objected and excepted at
the time, and still objects and excepts. (8) Because of the errors committed
by the court, in this: That the defenddnt offered to prove on the trial by the
witness Miss Lena Henneberger that the said King in December, 1891, in
the city of Paducah Kentucky, the post office in the said city, was c¢aught in the
act bf stealing a twenty-dollar gold piece fr om the money drawer in the said
post office; that said King returned the money, and confessed to her that he
had tdken the said money, and that sagid King on J uly 16 and 17, 1891, was
in the employ of the postal service, and was in Paducah daily during said
month; that the government objected to the introduction of the said testi-
mony, and the court sustained the said objection, and refused to permit said
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_introduchion of said testimony; to which ruling of the court the defendant ob-
‘jected and excepted at the time, and still does object and except.  (4) Be-
causesince the trial of thxs cake new evidence in behalf 6f the defendant has
‘been discovered in this, to wit: ' That the government’s witness James -With-
row, before the trial of this case, told H.. E. Thompson, of the city of Padu-
cah, that he (Withrow) rémembered. to have seen the letter directed to the
postmaster at Model, Tennessee, inclosed in.a registered. envelope at the time
Miss Henneberger 8ays she,saw the said letter, and which is the same letter
‘mentfoned in the ‘indictmént; and that ‘this testimony was not known to
the defendant until since the verdict of the jury. Wherefore the defendant
prays for a new trial.” :i: :

. George. W Jolly, U. 8. Atty.
‘W, Lindsay, St. John Boyle g C. le'gﬁ‘e, Burnett & Dallam, and
Franla Hag(m, for defenda.nt. o

. BARR, Dlstnct Judge The defendant has ﬂled grounds for a new
trial, and as they present an interesting quesuon, and the motion is of
much importance to the defendant, I have considered the motion with
care.

"The second and third grounds are the most lmportant ‘and will be
.cons1dered first. They are that the court erred in not allowing the de-
fendant to prove by Miss Henneberger that one- ng was, in December,
1891, caught in the act of stealing a $20 gold piece from the money
drawer of the post office at Paducah; and that he then confessed he had
taken the money, and returned it; and that he was on the 15th and 17th
of July, 1891, in the railway postal service, and was in Paducah daily
during the month of July, 1891. And that the court erred in not allow-
ing the defendant to prove by Samuel Williamson that said King in the
month of December, 1891, in the town of Paris, Tenn., told him (Wil
liamson) that he (King) had to leave the country, and that he was guilty
of taking the registered letters the defendant was charged with taking.
The defendant proposed to prove by this witness that this conversation
was a day before King killed himself, and after the stealing of the gold
piece from the money drawer of the postoffice. The defendant was per-
mitted to prove any fact or circumstance which would show, or tend to
show, that other persons than himself had access to the registered letter
apartment, or had possession of the registered letter after it was received
by the defendant, or the opportunity to get into the registered letter
apartment, or to handle the registered letter, or to have access to it in
any way whatsoever. We thought the fact that a postal clerk was canght
stealing in the same post, ofﬁce, nearly six months after the registered let-
ter and contents were charged to have been taken, was too remote, and
only calculated to mislead the jury. We still thmk the theft of King
committed in December did not throw the slightest light upon who com-
mitted a theft the previous July, especially as it was not shown that
King was ever in, or had access to, the registered letter apartment, or
that he had access, or could have had access, to this registered letter in
the course of his official duties or otherwise. The fact that King was
caught stealing in December might tend to prove that he was capable of
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steahng in the prevmus July, and thus increase the probablhty of the
truth of his admission of guilt of havmg stolen the registered letter in
July, but as mdependent evidence it is not admissible. . If admissible
at all, it must be in connectlon with King’s statement which he is.said
to hav'e made to Williameon: © The counsel for defendant has not pressed
this ground for a new trial, and I therefore proceed to consider whether
the statement said to have been made by King to Williamson is com-
petent evidence, ‘

This statement of ng wWas not made under the solemnity of an oath,
or the fear of the penalties denounced by the law for false swearing, nor
wag the statement made subject to a cross-examination. Williamson’s
statement as to what was said by King would have been under oath,
and subject to cross-examination; yet it is clearly hearsay, or, as Mr.
Roscoe calls it, “ second-hand ” evidence. Thisis admitted by the learned
counsel, but he insists that King’s statement was made against his own
interest, being the acknowledgment of a crime that destroyed his char-
acter, ‘and rendered him liable to punishment for an infamous crime,
and that it is, and should be, an exception to the general rule which ex-
cludes hearsay as evidence. It is insisted that this is a clearly recog-
nized exception to'the general rule as to hearsay evidence when the party
making ‘the statement is dead, in civil cases; and, as the rules of evi-
dence aré ‘the same in criminal cases' as in civil ones, this statement of
King is competent evidence for defendant under the exception.” Mr.
Greenleaf states this exceptxon most broadly, thus:

“Th Jclass embraces not only entries in books, but all-other declaratlons
or statements of facts, whether verbal or in writing, and whether they were
made ab the time of the fact declared, or at a subsequent day. ' But, Lo render
them admissible, it must appear that the declarant is deceased, that’ he pos-
sessed competent knowledge of .the facts, or that it 'was his'duty to know
them, and. that the declarations were at variance with his interest.” 1
Greenl. Ev. § 147. ‘

“This, we think, is too broad a statement of the exception, and not
sustained by the authorme at least as to recent events; but, assuming
that such' is the law in civil cases, the inquiry is, does it extend to
criminal 'ones? We have not been referred to or seen an authority; Eng-
lish or American, where this kind of evidénce has been admitted in a
criminal case. The English cases declare that the adverse interest which
the deceased must have had to make his statement ‘competent must
be of a pecuniary nature, and that the apprehension of possible danger
of a prosecution is not sufficient to admit such statements. Higham v.
Ridgway, 10 East, 109; Sussex Peerage Case, 11 Clark & F. 108." The
latter case was in the house of lords in 1844, and the question was as to
the legality of & marriage upon which depended the right of the claimant
to a peerage and a large estate. It was attempted to prove the state-
ments of Mr. Gunn, who was said to have been the officiating clergyman
who married the mother and father of the claimant, to his son, in regard
to said marriage, in 1798, It was insisted that this statement was within
the exception’ ag to hearsay evidence, because Mr. Gunn had violated



UNITED STATES ?. MULHOLLAND, 417

the statute in regard to marriage, and subjected himself to a2 penalty;
hence his statement to his son in regard to the marriage was against his
interest. The judges (12, I believe) unanimously agreed that this state-
ment was not competent. The reason given was that the fear of or the
liability to be prosecuted under the marriage act was not sufficient to
bring the statement within the exception as to hearsay evidence. This
was a civil action, and the decigion has not been overruled or modified
in England. Nor is there any American case to the contrary known to
us, except the case of Coleman v. Frazier, 4 Rich. Law, 146. This was
a civil action against the postmaster to recover the value of a letter con-
taining money, because of the negligence of the postmaster. It appears
that Meigs, who had been allowed by the postmaster access to the let-
ters in the office, informed the defendant that he had stolen the money
from the letter. This was allowed to be proven, and the superior court
of South Carolina sustained the ruling of the lower court. The court
says: :

“I placed its admission on two grounds: Sl) That the defendant was pres-
ent, heard it, and received it as true; and (2) that it was the admission of an
act committed by the party making it, against his interest, and subjecting
him to infamy and heavy penal consequences, and who was dead at the trial.
In either or both these points of view, I think the evidence was admissible,
but more especially when both are combined.”

This case was decided in 1850, but does not notice the Sussex Peerage
Case, decided in 1844; but the reasoning of the court in Coleman v.
Frozier was the opposite of that taken in that case, If known to the
court, it was evidently not intended to be followed. That case, as well
as the Sussex Case, was a civil action, and is not an authority for admit-
ting such statements in a criminal case. Indeed, no case has been found
by me, or been cited, which sustains the admission of such evidence in
a criminal case.

There are many cases in America where the statements or admissions
of other parties than the accused have been attempted to be proven, for
the purpose of endeavoring to show the innocence of the accused; but
there are none known to me where such admissions or statements have
been allowed as evidence, as being under the exception now under con-
sideration. This fact is a strong argument against the contention that
this exception as to hearsay evidence is applicable to criminal cases as
well as civil ones. It is true, in all the cases which I have examined,
the persons who made, or are alleged to have made, the admissions or
confessions, were seemingly alive; at least, the cases do not show they
were dead. But if this exception as to hearsay be applicable to criminal
as well as civil cases, it is strange the effort has not been made to in-
troduce such statements or admissions, even though the person making
them was alive and within the jurisdiction of the court, since the living
person who may have made the admission or confession of a crime for
which another was being tried could not be compelled to testify against
himself upon the stand. If, therefore, the admission of a person to an-
other, not under oath, that he has committed a crime for which another

v.50F.no.5—27
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is indicted, is: not wighin:the rule gs to hearsay, and,gompetent evidence
if the party thereafter, dies, why should it not be competent if the party
is still living, as he cannot be compelled to testify, and thus criminate
himself? The admission or confession is as hkely to be true in the one
instance as the other. .

Tt is. Ypnecessary . 10 review, the, Amerlcan cases, but a few will be
mentloned . In. Snow v. State, 58 Ala. 875, Danigl. Smith, Frank Snow,
and Elbert Smlth were._jointly. indicted for stealing cotton, and Frank
Snow and Elbert Smith were being tried. Daniel Smith not being on
trial, the accused (Snow and Elbert Smith) offered to prove by two wit-
nesses that Daniel Smith: had told them tha1t he (Smith) had broken
into the lint: room, and, that Frank Snow and Elbert Smith were inno-
cent; that, affer he broke open. the }mt Toom and took out the cotton, he
hlred Frank Snow and Elbert Smlth t0 . haul’ the cotton. -away for him,
This was excluded inthe lower court, and the. rulmg was sustained by
the supreme court of the state. See, also, Snow v. State, 54 Ala. 138.
In Dgnid.y, State, 65 Ga..200, the offense charged was stealmg cattle.
The a.ccuseci an his trial oﬂ“ered to prove by two witnesses that they had
heard Henry Dixon say “that he had stolen the steers for which the de-
fendant (accuséd) was: indicted, and that he was sharp enough to get
out of it.” *This evidence was rtejected. In Greenfield v. People, 85 N.
Y. 75, the accused offered to prove statements made by third :parties
the same.night of the murder, and not far from the place of murder.
This was refused by the court. In Crookham v. State, 5 W. Va. 510,
the accused was not allowed to prove that another person had made
threats to kill, Thurman (the person killed) just before the killing charged
to have been done by the accused, and that immediately after the offense
such-other person. left the country, and had not been heard of since. In
Bowen v. State, 3 Tex, App. 623, the defendant offered to prove that one
John W. Hardin had stated that he (Hardin) had killed the deceased,
Haldeman, for whose killing defendant was being tried, and had ac-
knowledged to defendant that he had done him a great wrong by accus-
ing him (defendant) of killing Ha]deman This statement was not al-
lowed to be proven. In Peck v. State, 86 Tenn. 267, 6 S. W. Rep. 389,
the defense -offered- to prove that qne Robert Woods ha.d after the k1]1-
ing of the person for whom the accused was being tried, admltted to wit-
nesses that. he (Woods) had done the shooting. Thls was rejected.  See,
also, to the same effect, Rheq v. State, 10 Yerg. 258; Smith v. State, 9
Ala. 990; Com. v. Chabbock, 1 Mass. 144 State v, Wh'Lte, 68 N. C. 158.
- In some of these cases the persons who were alleged to have made the
statements or admissions were shown to be alive, and within reach of
process, and in none of them were these persons shown to be dead, al-
though in some they were beyond the Jurlsdxctlou of the court; but as

" the persons could . not have been compelled to testify in regard to sald
admxssxops, and thus compelled to criminate themselves, we do not see
that it was, materxal that they were still ahve Their right of absolute
silence would .deprive the accused party of their testimony on the wit-
ness stand a8 effectually as if dead.
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* I we‘are to consider the question, not upon decisions, but by analogy
to other rules of evidence in crlmlnal cages, we think this statement of
ng must be rejected.  The declarations which bear the closest resem-
blance to these statéments of King are those known as “dying declara-
tions.” These declarations are hearsay, and are admitted with’ the ut-
termost caution. ' They are only competent in the trial for the kl]lmg of
the person making them, and only then when made by him in'a dying
cond1t10n, and after the hope of recovery is gone. If courts are thus
cautious in allowing this' kind of hearsay, surely this court should not
allow, in the absénce of an adjudicated case, such hearsay as the state-
ment ‘of Williamson, stating what King told him in December in regard
to the stealing of these registered letters, because King now is dead.

. The supreme court, by Chief Justice MARsHALL, in discussing “hear-
say,” and its exclusion as evidence, said:

. “That tbis species of testimony supposes some better testimony which
might be adduced in the particular case is not the sole ground of its exclu-
sion. Iis intrinsic weakness, its incompetency to satisfy the mind of the ex-
istence of the fact, and the frauds which might be practiced under its cover,
combine to suppert the rule that hearsay evidence is totally inadmissible,”

The court, after stating the exceptions to the general rule excluding
hearsay ev1dence, says:

“But if other cases standing on similar principles should arise, it may be
doubted whether justice and the general policy of the law would warrant the
creation of new exceptions. The danger of admitting hearsay evidence is
sufficient to admonish courts of justice against lightly yielding to the intro-
duction of fresh exceptions: 10 an old and well-established rule, the value of
which is felt and acknowledged by all.” Queen v. Hepburn, 7 Cranch, 296.

The Jury that tried the defendant was not taken from the city of Pa-
ducah, but from the surrounding counties, and seemed to be an exceed-
ingly mtelhgent one, having neither prejudice nor bias against the de-
fendant, or partiality or sympathy for him. The question of the guilt
or innocence of the defendant was one depending upon how the jury de-
termined upon the evidence; and although the court might, if oneof the
jury, come to a different conclusmn this is no reason for granting a new
trial,

The other ground for a new trial is the discovery of evidence since
the trial, which was net and could not have been discovered by rea-
sonable diligence before, This is a statement of H. E. Thompson of
what young Withrow told him as to the fact that he had seen this
registered letter at the time Miss Henneberger said she saw it. This ev-
idence would be only competent to contradict Withrow, had the proper
foundation been laid; and is not sufficient ground for a new trial.
Whart. Pl. & Pr. § 869; State v. Williams, 14 W, Va. 864; Friedberg v.
People, 102 T1l. 165; Partee v. State, 67 Ga. 570; Polser v. State, 6 Tex.
App. 512.

The affidavits of Miss Henneberger and Withrow, in which they make
statements more favorable to the defendant upon a material point, re-
quires the court should consider whether these ex parte statements enti-
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tle the defendant to a new trial. In view of what Withrow stated and
omitted to state on the trial, his present statement is quite a surprising one,
and much more favorable to the defendant than given at thetrial. Miss
Henneberger’s ex parie statement is also more favorable to the defendant
than that given before the jury. This is, however, chiefly in the dis-
tinctness of the statement in the affidavit. as compared with that made
before the jury. I have a distinct recollection of what occurred in the
trial when these witnesses were examined. Young Withrow seemed to
be calm and collected, and answered questions coolly, promptly, intel-
ligently, and I think was not cross-examined &t all by the defendant’s
counsel. Miss Henneberger became much embarrassed and agitated
during the examination, but seemed to answer questions intelligently,
though with some degree of indistinctness as to the time of her backing
the registered letter to Model. . She was excused, and in the course of
a half hour or more was recalled, at the instance of the defendant, and
then asked about some matter about which she had not been examined
before. She was calmer than when she left the witness stand. The
court. agked her a number of questions for the purpoese of having her
state to the jury more definitely her recollection about.the registered
letter which she had addressed to Model, Tenn. She was asked the
time, and all the circumstances connected with the matter. She made
a clearer and more distinct statement than she had previously given, but
still not so distinct or in detail as given in the affidavit filed. But
granting this, and that Mr. Withrow’s affidavit is more favorable to the
defendant than his testimony before the jury on the trial, and that, too,
upon a most material fact,:still::1 do mnot think this new evidence is a
good ground for a new trial. - If parties in criminal cases are allowed to
get ex parte statements from witnesses who have testified upon their
trial what they would then state if again put upon the witness stand in
another trial, and thus obtain ‘a":néw trial if such evidence be material,
a precedent would be established which would open wide the door to
fraud and perjury. 1 am compelled, therefore, to overrule the motion
for a new trial, e

DouaLAs ¢. al. v. ABRAHAM.

(Circuit Court, S. D. Ohdo, W. D. May 14, 1892))
B . No. 4,820,
Y, PATEXTS YOR INVENTIONS—INFEINGEMENT—FLUSHING TANRS—VALVES.

Letters patent No. 869,843, igsued Beptember 18, 1887, to J. & G. Douglas, were
for an improvementin flushing tanlks for water-closets, which consisted of a spher-
ical rubber valve, resting in a cup-shaped seat and closing the discharge pipse, and
which, when drawn from {ts seat, floats until the tank is nearly empt{, when the

- downward current draws and wedges it into the seat, which is of slightly less di-
ameter than the valve, and deep enough to embrace it, when in position, for more
than half its size, therehy forcing it into complete contact with the surface of the
seat. Held, that this is not infringed by a device whose operation is precisely sim-
ilar, but in which the valve is of metal and has a rubber seat, and is, moreover,
somewhat 0f an acorn shape, so that less than half its size is embraced by the seat,
which has & flaring mouth.. = . .



