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NATJON.r, BANKS-STOCIOIOL:QEB'S LJABILITr.,.....TRANSFEB OF
, tn Il.n action by the receiver of a national bank to enfC)rce an assessment under
,Rev. St.§ 5151, againll;t Onacredited on the transfer books as a stockholder, it

that nearlY"a, "Yllar,,before the failure he had sold hiS, stock to a broker
fOr an undiselosed prillciPal, that he indorsed tne same, and the broker
to Inform the C8shieroftlietransaction, and to have the stock tranllferred: that the

the stock to the cashier, gave him the necessary infor-
matloll,and requested, to make the transfer. This the (lashier promised to do,
but in foot the never made. The certificate recited that it was trans-
ferable, on the books, of tllA I:ompany "by Indorsement hereon and surrender of this
certittcate." Held., that hi requesting the cashier to make the transfer the broker
acted.asthe seller's agent, and that the latter did all that was' required of him as
,8, Rrlldent business mall, lind could not beheld liable as a stockholder. Whitney
v.llutler, 7 Sup. Ct. Rep. 61, 118 U. S.655,followed. Richmond v. Irons, 7 Sup.
et. Rep. '188, 121 U. S. 27;dlstinguished. '

At La.w.· Action by S. P. Young,Els receiver of the California Na-
tional Bank of San Frandsco, against McKay, as a to recover
an asseSsment on certaiu stock. Judgment for defendant.
A. R.Cotton, for plaintiff.
Edward R. Taylor and John R. Jarboe, for defendant.

JUdge, (orally.) This is an action brought by the
receiver of the California National Bank of San Francisco to recover the
amount of ani iassessment:levied by the comptroller of t·he currency at
Washington upon 50 sharesofstock alleged to be owned by the defend-
ant. On the 20th day of October, 1886, the defendant subscribed for
100 shares of stock. On ,the 4th day of November he paid the first in-
stallment of $2,500 on 50 shares. The other 50 shares were then trans-
ferred by him upon the books of the bank to R. P. Thomas, the presi-
dent of the 'bank. On January 6, 1887, he paid the se.cond installment
on 50 shares, and on April 18th he paid the final iustalhnent of $500,
making in all the sum of $5,000, the par value of the stock. He held
and owned the certificate for this 50 shares of stock until the 1st of
January, 1888, when he sold it to S. R. Noyes for $6,000. At the
time or'the saJ.e the bank was solvent, doing a good business, and its
stoQk was above· par, selling in the open market at a premium of $20
per share. The defendant, in detailiug the faets rlotlCerning this sale of
his stock, said that Mr. Noyes, a broker, came to his office and asked
him if he had any shares of stock for sale i that he replied that he had,
und asked $120 per share for it j that Mr. Noyes bought the 50 shares
of him, and paid him $6,000 therefor j that he then indorsed the certifi-
cate, and handed it to Noyes, and said that he would go with him to
the bank, and have the certificate transferred j that Noyes said that it
was unnecessary to take that trouble; that he would attend to it himself,
and have it transferred; that defendant then requested Noyes to inform
thr cashier of the bank that he had no longer any interest in the stock,
and to be sure and have the certificate transferred. Mr. Noyes' testi-
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many astowhat occurred at the time of saJe is the ,same as given by
the defendant. He further testified that be took the certificate to the
bank, and'informed the cashier that itwas McKay's stock; that McKay
requested that the certificate be transferred; that the cashier took the
certificate. and said that he would attend to it,-that it was all right. In

the stock, Mr. Noyes acted as broker for an undisclosed prin-
cipal. His connection with the transaction can be briefly stated. Mr.
Ramsden, who was the cashier of the bank, met him on the street, and
requested him to get the stock from McKay, and assured him that, if the
stock was procured, he could make a brokerage on it. Ramsden gave
hIm the money to purchase the stock, and requested him to bring the
certificate to the bank, which he did. Ramsden also confidentially told
him that the stock was for R. P. Thomas, the president of the bank.
On December 17,1888,11 months after the transaction, the bank sus-
pended. The certificate for the 50 shares of stock was canceled on the
5th of January, 1889,19 days after the failure of the bank. On the
14th of January, 1889, S. P. Young was appointed teceiver of the bank
by J. D. Abrams, deputy and acting comptroller of the currency. On
the 18th of January, the comptroller of the currency levied an assess-
ment of $37.50 upon each share of the capital stock, and directed the
receiver to enforce to that extent the individual liability of the share-
holders. .
Upon the facts above stated, is defendant, McKay,liable as a shareholder

for the assessment upon said 50 shares of stock? The United States
statute provides that the capital stock of each banking association shall
be deemed personal property, and shall be transferable on the books of
the association in such manner as may be prescribed by the by-laws of
the association, and that every person becoming a shareholder by such
transfer shall, in proportion to his shares, succeed to all the rights and
liabilities of the prior holder of such shares. Rev. St. § It is
also provided that the shareholders shall be held individnally responsi-
ble, equally and ratably, for all contracts, debts, and engagements of the
association, to the extent of the amount of their stock therein. Section
5151. The by-laws of the California National Bank declare that-
" Certificates of sto('k shall be by tht' presidpnt aud caRhiel', and shall

state upon their face that the stock is transferable only upon the books of the
bank. When transferred, the certificates thereof shall be rt'turried to the bank,
and canct'led, and new ct'rtificate!l issued. Every issue and transfer of stock
shall be entered upon a book to be kept for the purpose, which shall show the
date of issue. whether an original issue or one by transfer, and, if the latter.
in place of what stock issued. the name of tht' present owner, and such mat-
ters as may be necessary to give a complete history of the ownership of the
stock."
As a general rule, deducible from all the authorities bearing directly

upon the question under consideration, it may be safely stated that, in
ailCllses between the creditors of a bank and the person standing on the
books of the bank as a shareholder, the person who allows his name to
remain on the books of the bank as a shareholder is estopped from de-
nying that heis a shareholder, and. that his individual liability to the
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Ol-teditollJ l:tftlir he has made a bona fidiraale' of his stock until
the transfer of the stock is entered on the books of the bank, and that
such transfer cannot be made, as agaInst creditors, after the bank is
known to be insolvent.
, ,In Richmnnd v. Irons,7 Sup. Ct. Rep. 788, 121 U. S. 27, the supreme
coiut of the United States said:
"As to the 50 shares of stock sold by Comstock to Holmes, September 23,

1873. we think the conclusion cannot be resisted that tbe transaction was
llJadfil in contemplalion of the insolvency of the bank, and, altbough both par-
tjes may have believedtbat the bank would' ultimately be able to pay all of
of its debts notwithstanding tbis transaction, we think that, as against cred-
ito/'s, it wastraudulent in law. and to tbat extent Comstock is chargeable as a
shareholder. ' The sale of 50 shares in February, 1873, and of the other 50
shares in June, 1873, there is no reason to suppose were not made in entire
good :and withont any expectation on the part of the parties of the in-
solyencyof bank. Notwithstanding that, Comstock continued to be,
!J.poq, the boo\{s pf the bank, the owner Qf these shares until, September 23d
iLrid Septeiuber24th, when they were respectively transferred. By section

of the Revised Statutes, those persons only have the rights and liabilities
of stockbolders who appear to be such as iueregistered on the books of the
association, the stock being transferable only in that \vay. No person becomes

Bubject to such liabilities and succeedi ng to sllch rights, ex-
RY Until such transfer, the prior holder is the stockholder

for all purposes of the law. It follows, therefore, that Charles Comstock, in
respect to the shares sold by him ill, }'ebruaryand June, 1873, was the statu-
t6'ry Qwneroo the 23d day of September, 1873. His liability as such stock-
holder is the same as if he had that day sold and transferred the stock to Ira
Holmes; but such a sale and transfer could only have been made that day by
Comstock, wbowas himself a director. in contemplation and actual knowledge

suspensionof the bank. It would operate as 11 fraud on the creditors.-
effect, which the law will not permit, The case is not within the rule laid

own in Whitney v. lJutZer,118 U. S. 655, 7 Slip. Ct. Hep. 61. Here there
i 'noproof;.as there wasin that case, of the delivery of the certificates to tbe
bank. al'ld the power of attorney authorizing its transfer, witb a requpst to do
so made at the time of the transaction. The delivery was to Holmes, not as
pl;esident, but as vendee; We are therefore constrained to hold that the de-
qree bel9w, in charging Comstock with liability as the owner of 150 shares,
was not errOneOI)8."
, In Whitney v. Butler the court, after stating the general rule, said:
"But it will be, found, upon careful examination, that in no one of the cases

upon Wbich tbes,e general principles have, announced, as between
Hors and shareholders. does it appear that the precaution was taken, after the
sale of the stock, to surrender the certificates therefor to the bank itself, ac-
cOmpanied (where such sUl'l'ender was not made by the shareholder in per- '
son) by a power of attorney, which would enable its otficers to make the
transfer, on the' register. The position of the seller. in such a case, is analo-
gous to that of a grantor of a deed deposited in the proper otfice to be recorded.

rule is that the deed i3 considered as recorded from the time of
2 Washb. Real Prop. bk. 3, c. 4, par. 52. Where the seller de-

the stock certificate and power of attorney to the buyer, relying upon
tliepiomise of the latter, to have the necessary transfer made, or where the
certificate and power of attorney are delivered to the bank without communi-
cating to' its otficers tbe name of the buyer, the seller may well be held hable
all a until, at leust, he shall have done all that he reasonably can
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do to effect a transfer ontbe stock register. In the case before us the per-
sonal presence of the defendants at the bank was riot required, in order to
secure their release from liability as shareholders. Besides, the certificate of
stock authorized them to act by att<>rney. Through their agents, the brokers
who soldtbe stock,. and through whom they received the money paid for it,
they surrendered the certificates and power of attorney to the president of the
bank; he receiVing them with knowledge not only that defendants had parted
with all title to the stock, and had been paid for it, but also that it had been
purchased at public auction by Eager. He knew equally well that the sur-
render of the certificates and the delivery of the power of attorney and the
certificate from the probate court could only have been for the purpose of
haVing it appear, by means of a transfer on the books of the bank, that Whit-
ney's executors were no longer shareholders. The right to have the transfer
made, and thereby secure exemption from further responsibility, was secured
to the defendants, both by the statute and by the by-Jaws of the bank. They
did all that was required by either as preliminary to such transfer. Nothing
remai lied to be done except for some ofticer of the bank to make the necessa.ry
fOl'mal entries on its books. If, when the of defendants delivered the
cel'tificatesand power of attorney to the president of the bank, the latter had
given an intimation of a .purpose not to make the transfer promptly, or had
avowed anintention to postpone action until a sufficient amount of stock was
obtained to fill Coburn's order, it may be that the failure of the defendants
to take legal steps to compel a transfer would, in favor of the creditors of the
bank, have been deemed a waiver of the right to an immediate transfer on
the stock register. But no such intimation was given; no tlllch avowal was
made. No objection was made to the power of attorney, or to the discharge
()f the defendants f,rom liability. So far as the record shows, uothingwas
said or done by the bank's officers to raise a doubt in the minds of the
ant's agents tl)at the transfer would not be made at once. It was suggested
in argument that the defendants should have seen that the transfer was
made. But we are not told precisely what ought to have been done to this
end that was not done by them and their agents. Had anything occurred
that would have justified the defendants in believing, or even in suspecting,
that the transfer had not been promptly made on the books of the bank, they
would, perhaps, have been wanting in due diligence had they not,by inspec-
tion of the bank's stock register, ascertained whether the proper transfer had
in fact been made. But there was.nothing to justify such a belief or to ex-
cite such a suspicion. Their conduct was, under all the circumstances, that
()f careful, prudent business men, and it would be a harsh interpretation of
their acts to hold (in the language in some of the cases, when considering the
general question under a state of facts) that they allowed or.permit-
ted the name of Whitney to remain on the stock register as a shareholder.
We are of opinion that, within a reasonable construction of the statnte, and
for all the objects intended to be accomplishpd by the provision imposin/(lia;,
bility upon shareholders for the debts of national banks, the responsibility of
the defendants must be held to have cea::>ed upon the surrender of the
cates to the bar.k, and the delivery to its, president of a power of attorney suf-
ficient to effect, and intended, to effect, as that o1Iicel' knew, a transfer of the
stock OD the books of the aSSoCiation to the purchaser. It 118 U. S. 661, 7
Sup. Ct. Rep. 63-65.
If it be true, asis held iu Whitney v. Butler, that the seller of the stock

should not be held liable as a shareholder when it affirmatively
that he has done all that a careful, prudent business man could reason-
ably do to effect a transfer on the stock register, and that it is asufficient
compliance of this rule if the seller of the stock has taken the precaution,
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after sale ofthestqe¥:, to the to the bank, prop-
erly indMsed, with the request that ,the transfer be made on the books
of the bank, then it must necessarily follow that, upon the facts presented
in this caSe, the defendatltcannot be held liable as a stockholder. But
it is argued by plaintiff's counsel that the defendant does not come with-
in the rule laid dpwn hi Whitney v. Butler, because the surrender of the
stock was npt niade in person, nor was it accompanied by a
power of attorney, which would enable the officers of the bank to make
the transfer on the The transfer journal kept by the bank con-
tains a heading in the following words:
"We, the 'her\'by sell, transfer, and assign so many shares of

the stock of ,tbe California National Bank of 8an Francisco to the person
whose name is set opposite our respective names, as per surrendered
and canceled." '
It is contended that no person but the seller of the stock, or some one

by him duly authorized by power of attorney, can lawfully write his
name in this book. It is true that, in Whitney v. Butler, there was a
regular power or attorney executed by the sellers of the stock. But the
certificute in case-evidently prepared so as to conform to the by-
lllWS of the bank-containe,dthe words: "Transferable only on
the books of said bank in person or by attorney, on surrender of this
certificate." The certificate in tbis case is radically different. It con-
tains the following words: "Transferable on the books of the company
by surrender of this certificate." An inspection
of the transfer sho'Ys, as was testified to upon the trial, that
some .of the transfers were maae in the handwriting of the bookkeeper
of the bank. The certificate was properly.illdorsed, and it was ddiv-
ered to an officer of the bank, with the verbal request of the seller that
it be transferred on the books of the bank. The. broker Noyes, in mak-
ing this reqlJest, must, under the facts established in this case, be con-
sideredas the agp.nt of the de(endant for that purpose. It af-
firmatively appears that the deJendant did all that the statutes, or the
by-laws of the bank, or the certificate, required him to do to have the
transfer made.. "Nothing remained to be done except for some officer
of the bank to make the necessary fonnal entries in the books." This
the ()ffi.cer.agrel'd to do, and was left with him with the
understanding that the transfer l!hould be made to the purchaser, whom
the officer knew was R. P. Thomas, the president, of the bank. There
is not, in:myopinion, any conflict in the legal prinoi!Jles announced in
Whitney, v. Butler uud Richmond v. Irons. The cases are simply distin-
guishll.ble in thpir facts. Upon 8. careful consideration of all the facts

by the eVidence. in'th'il; case, and of the principles of law ap-
plicable thereto, as announced by· the supreme court of the United
States, I am of opinioll that case COIpes within the rule laid down
in Whitney v. Bntler,8ndthat is not liable for the assl'SS-
nll'nt le.vied upon the Of stock; Judgment will therefore be
entered in lil.Vor of deJimdanti for bis costs.
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1. ARTICLE-OPINION EVIDENCE. ,
Where a libelous article is ambiguous, a witness may not state as to whom, in

his 'opinion, it refers, but after simply replying in the affirmative to the question,
"Did you know to whom it a,ppliedl" he may subsequently give the facta and cir-
cumstances which show who was pointed to by the publication. Van Vechten v.
Hopk.{ns, 5 Johns. 211,' distinguished.

B.
Where, in an action for libel, evidence ofrered by the plaintiff has been excluded

on t.he motion of defendant's counsel. on the strength of their statement that they
made no attack upon the character or standing of the plaintifr, they are estopped
from introducing testimony to show that she had been, or proposed to be, a singer
upon the stage.

8. SAME-ExCESSIVE DAMAGES.
In an action for libel, the amount of d!lmages is almost entirely within the dis-

cretion of the jury, and the court 'will not set aside the verdict as excessive, unless
it is satillfied that it is the result of gross error, prejudice, perverseness, or co...
.ruption. Gibson v. O£nc£rmatl. Enquirer, 2 ]j'lip. 121, followed.

At Law. Action by Smith against the.Sun Publishing Com-
pany for libel. Verdict for plaintiff. Defendant moves for a new trial.
Denied.
Hamman&; Fessenden, for plaintiff.
Franklin Bartlett, for defendant.

SHIPMAN, District Judge. This is a motion by the defendant for a
new trial of an action at law for libel, wherein the jury rendered a ver-
dictfor the plaintiff to recover $7,500. The motion is principally based
upon exceptions to the admission of evidence and upon the amount of
damages, which are alleged to be excessive. The plaintiff is a married
woman, and neither her full 'name nor the full na.me of her husband
was stated in the libel, butdrcumstances were given from which the
person who was intended to. be designated could easily be identified.
As a part of the testimony in regard to identity, the plaintiff's counsel
asked one witness, "Did you know to whom the article related, when
you read it? Answer. Yes. Question, State the reasons why you knew."
Each of these questions were objected to and admitted. Another wit-
ness was asked, "Did you know to whom it [the article] alluded? An..
swer. I did. Question. State hoW you knew." The first question only
was objected to. The decisions in the state of New York are thatwhen
a libel is ambiguous, a witness cannot be permitted to testify that from
reading the libel he applied it to, or understood it to mean, the plain-
tiff. These decisions are based upon Van Vechten v. Hopkins, 5 Johns.
211, which is commented lipon and enforced by Chancellor WALWOR'TI'r
in Mayna1'dv; Beardsley, 7Wend. 561. They relate to the bare question,
"To whom did the witness apply the article or publication?" and not to
questions which call out the circumstances, the facts,and the reasons
which would enable the jury to draw their own conclusions. His true
that the dedsions are not uniform, but the reason for the exclusion of
the question,which merely compels the witness to say that he applied


