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under the act of 1846, particularly the thirteenth section of that act,
the probate court of Houston county had the power to approve a land
claim, and order the execution of a deed by the administrator, is a
question of much nicety. It is not essential to the disposition of this
case for the court to pass directly upon that question. It will, however,
be observed that the section last mentioned authorizes probate courts to
approve claims not only for money and personal property, but also for
land. Would it not seem that, having the power to approve a claim
for land, the court, by necessary implication, had all necessary power to
render effective and operative the power expressly granted? If that be
true, then the court had the power to make the decree, and order the
execution of the deed. But a decision of that question is deemed un-
necessary, and is not passed upon. .

My conclusion is that the probate court of Houston county had juris-
diction to pass the order in question, and that the administrator had the
power to execute the deed eonveying 1,000 acres of the Grigsby league
and labor.  If there existed any irregularities in the proceedings affect-
ing either the order of the court or subsequent execution of the deed,
under thoroughly established principles, they could not be inquired into
in a collateral proceeding of this kind, and they may well be deemed
healed and cured by the half century which has since elapsed. The
objections of the plaintiff will be overruled, and exceptions noted.

The record being admitted in evidence, the court instructed the jury to re-
turn a verdiet for the defendants. Motion for new trial presented, argued,
and refused.

Unitep Stares v. Frrzstumons ¢ al.

(Circuit Court, N. D. Georgia. March 28, 1892.)

1. UNiTED STATES MARSHALS—LIABILITY ON BOND—FEES—INTEREST.

In a suit upon the official bond of a United States marshal for sums due on his fee
and emolument account, interest should be allowed from the date when a balance
was stated against him by the treasury officials, although the amount found to be
due is less than this balance.

3. BAME—ALLOWANCES TO DEPUTIES—ACCOUNTS—W AIVER.

Rev. St. U. S. § 841, providing that the allowances to any deputy marshal shall
in no case exceed three fourths of the fees and emoluments received for the
services rendered by bim, does not make it unlawful for the marshal to allow three
fourths of the gross fees, without first deducting the expenses incurred in earning
‘the fees; and where during his whole term of office a marshal adopted this basis of
settlement, both with his deputies and with the treasury department, and no ob-
jection was made thereto, he cannot, in an action on his bond, claim that the set-
tlement should bave been on the basis of three fourths of the net fees.

8, SaME—Frrs—EXPENSES.

A marshal is not entitled to the actual expenses incurred in earning a fee, in agd-

dition to the statutory allowance.
4, SAME.
There is no law or practice entitling a deputy marshal to all the fees earned in
individual cases.
8. BaMe—~EMPLOYMENT OF AUCTIONEER.
*+ A marshal has no authority to employ an auctioneer to sell property and is not
entitled to any allowance for the expense thereof.
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* A marshal is not entitled t»o a. ellowance for expenses iumm'ed lu sending *
telid person to investigate a con roverey between himsslf and one of his deputles.

2 ﬁm—hﬁmmw 76 DEPUTY FOR FREE,

A miareial and the sureties on his bond are not liablaito his deputies for fees due
t.hem which were paid over to him; their claimis against. the government; and
hehce, in ‘a suit by theé government on his bond, he is not entit.led to a set-off for

“+ -fegs still bwing to his deputies, - -

8, ISAME—AOTION ON. BOND-~TRIAL—~WAIVER.

o . Where acoounts are investigated at length before an a.uditor. wmmut any objeo-
tien to the seope of the investigation, thé parties cannot, after the report has been
ol for seven months, for the: first time object that the pleadings were not

. broad enough to cover cert,am matters ‘reported upon.

;.,At Law. : Action by the United States against O. P. Fitzsimmons and
the suretigs on his official bond as United States marshal. Heard on
exceptlons to-the auditor’s report. . Exceptions overruled.

- S. A. Darnell, U, 8. Atty. L

Broyles & Johnston, Jackson & Ki ing, J. S. Hook, W. W. Montgomery,
Jo. M. Smith, J. M. Rusaell Henry Jacloson, John I Hau George Hillyer, and
Weil & Brwrwlt for defendants. :

NEWMAN, DrstnctJ udge. - This suit was brought in November, 1885,
by the United States, against O. P. Fitzsimmons, late United States mar-
shal, and the sureties on his official bond, for the sum of $14,249.09,
whlch sum, it was alleged, had come 1nto the hands of the said Fltz-
simmons as marshal, and which he has failed to pay into the treasury of
the United States, as required by law. The declaration was amended
on the 8th day of June, 1886, which amendment, in connection with
the original declaration, will be noticed hereafter. Demurrers, upon
the grounds therein stated, were filéd, both to the original and amended
declaration, to which I will also allude hereafter. On the 15th day of
May, 1886, this case was referred by my predecessor, Judge McCay, to
an audltor, “to hear and determine the evidence submitted by either
party, to investigate the accounts between the parties, and to perform
the powers and duties authorized by the laws of Georgia, and to report
his findings as early a8 practicable to this court.” On June 21, 1887,
the auditor filed his report, and to that report various exceptions have
been filed. In January, 1888, this report was referred back “for the
purpose of ‘allowing the auditor to separate the items of indebtedness
found due. by the marshal to the government, to wit, what amount due
by him for- fees of jurors, fees of witnesses, support of prisoners, mis-
cellaneous expenses, and fees and expenses of marshals; also to hear ar-
gument as to the rate of interest to be paid by the marshal on the prin-
cipal sum, and also to hear evidence as to a credit of three hundred and
twelve dollars claimed by the marshal to have been allowed him by the
department for extra services.” In accordance with this order a supple-
mental report was filed by the auditer on January 27, 1888. To the
exceptions filed originally additional exceptions were added subse-
quently, without objection. I will take these exceptions up in the or-
der in which they appear,
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The first-exception isthat the report does not cover the. points in-
‘volved with sufficient directnesg and fullness, in this:..:(a) That it fails
to show the state of the account between the United: States and said mar-
shal touchmg the fees and emoluments of the marshal’s office. This
-exception is obviated, I think, by the:supplemental report-of the au-
ditor.  This was one of the gmunds for referring the report back to the
auditor, that he might separate this finding, and show under what
branch or head_the default on the part of the marshal existed. It ap-
pears that the marshal received money during the greater part of his
term which was to be disbursed under five separate heads, viz., fees of
_jurors, fees of witnesses, support of prisoners, miscellaneous expenses,
and fees and expenses of marshals. It was desirable, inasmuch as he
received the money to be disbursed under these several heads, that the
report should :show more accurately than the original report did under
‘which of these heads balances of accounts were found. against the roar-
shal,. The supplemental report shows that the entire amount found;
against the marshal is under the head of fees and expenses of marshals.’ \
So that, as I have stated, this exception is thereby obviated. ¥

The next two subdivisions of this exception are (b and d) that said re-
‘port fails to show the state of the'account between the United States and
the marsbal, ag to money appropriated. for fees of jurors and witnesses
‘for the fiscal year ending July 1, 1881. It is sufficient to say with ref--
.erence to this that the auditor ﬁnds no default on the part of the mar-
ghal under either of these heads. ,

The next division of the exception is:

“(e) ‘That; said report does not find or determine whether or not the mar-

shal unlawfully withheld and failed to account for' the fees and costs from
individual cases.”

As to this it may be stated that the finding of the auditor is precise
and full. Indeed. he seems to me to be more explicit in this than any
other branch of his report. -~ He sets out the evidence on this subject in
his report in full, goes into a thorough explanation, and appends several
tables showing how and what he finds upon that subject.

The next subdivision of this exception is (f) that the report does not
find what was the gross earnings of the marshal’s office for the years
1878, 1879, 1880, and 1881, nor for any one or more of said years, nor
does said report show that the marshal has failed to account for said
moneys wholly or in part. I think that the report of the auditor, ac-
companied, as it now is, with the supplemental report, is sufficiently
definite. The auditor charges the marshal, as a disbursing officer of
the government, with all the money he recelved in his official capacity
from the United States and from individuals. As to the amount re-
ceived, there is no contention whatever. He then proceeds to credit
him with all disbursements lawfully made. The report seems to me
full and ample. - It is accompanied with tables showing the various cal-
culations and findings of the auditor under the different heads in de-
tail. I do not think this exception can be sustained.

i
;’
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. . The'second exception is that the auditor failed 1o give the marshal
credif for an.item of $312.20. In the supplemental report this amount
is'allowed the marshal by the auditor, so that it need not now be con-
sidered. : .

The third is a general exception that the auditor erred in finding as
much as-he did against the marshal. 'This is a general exception, and
will be controlled by the findings on special exceptions, which special
exceptions embrace every point made against the report.

The.fourth exception filed by the original counsel in the case is that
the auditor erred in the rate of interest found against the marshal. This
point was embraced in the reference back to the auditor; and he has
amended his report in this respect, and only finds interest from Febru-
ary 20, 1885, the date when a balance of the fee and emolument ac-
-count was first stated by the treasury department against the marshal.
The objection to the rate of interest is "obviated by the supplemental
report. It is further contended, however, in the argument, that no in-
terest should be charged until the rendition of the judgment in the case,
or at least until the filing of the report of the auditor, if his finding
-ghould be sustained. The cases of U. 8. v. Curtis, 100 U. S. 119; U.
8. vi Power, 106 U, 8. 536, 1 Sup. Ct. Rep. 481; and U. 8. v. Collier,
3 Blatchf. 327,—are cited in support of this position; the contention
being that where suit is brought for breach of an official bond, where
intricate accounts are involved, and where more is claimed than an in-
vestigation shows to be due, no interest should be charged against the
defendant until the amount becomes a liquidaied demand by a judg-
ment finding the precise amount due, In other words, that there is no
liquidated demand until judgment. I do not think the authority cited
shows any rule that would make the finding of the auditor error. He
finds that interest should commence to run February 20, 1885, the date
when a balance on the fee and emolument account was stated against
him for a larger amount than the auditor finds. I think the auditor’s
finding -6n this subject is correct.

On the 28th of January, 1888, additional exceptions to the auditor’s
report were filed by the counsel who have come into the case since the
report was filed, which I will now proceed to consider.

The first exception is as follows:

“Because the auditor, in considering the accounts of the marshal, sub-
mitted to his investigation by the order of this honorable court, did not
audit the same according to law, and failed to reduce the return of the mar-
shal of his gross earnings, according to the rule of law prescribed in such
cages, to wit, the rule which requires the reduction of the gross earnings
to net earnings by deducting the cost of ths gross earnings. See sec-
tion 841, Rev. St. U. 8. 1878. See circular of instructions based on this
law, issued -from treasury department, first comptroller’s office, Decem-
ber 5. 1885, by M. J. Durham, comptroller. This law and these instrue-
tions having,been disregarded, as furnishing the rule of adjustment by
the anditor, the defendant by his report is found to be debtor to the gov-
ernmiérit, whereas, if the rule of law had been observed by him, his report
would have shown indebtedness on the part of the government to defendant.
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The only ground upon which the government can recover in this case is upon
the theory of a breach of marshal’s bond; but, if the law applicable to the
case has not yet been violated by the marshal, there is no breach. This ex-
. ception is vital and important, since the aunditor, in his amended and supple-
mental report, declares that the award he has made against the marshal is
based solely on his fee and emolument account.”

Argument in favor of this exception is based mainly upon the circular
issued by the first comptroller’s office, treasury department, at Washing-
ton, D. C., December 5, 1885. This circular, and any argument based
thereupon, might be disposed of with the remark that it was not issued
until 1885, and the term of the official whose accounts are under consid-
eration ended June 30, 1881. It seems to be conceded by all parties
that this circular was issued for the purpose of establishing a definite
rule upon a subject as to which no precise rule had existed before. The
matter would therefore, it seems, be controlled by the statutes, without
reference to any ruling or instructions from the treasury department;
but I will consider briefly the portion of this circular which is cited
here in conneetion with this exception:

“Marshals, in making the semiannual return of their emoluments that is
required by section 833, Rev. St., are to charge themselves with all the fees
and emoluments of every name and character. They are to charge them-
selves with the grossamount of the fees earned, as contradistinguished from
the amount which remains after the deduction of the expenses that were in-
curred in the earning of the fees. * * #* The marshal, having thus
charged himself with the gross fees and emoluments of his office, is entitled
to credit for the actual and necessary expenses that he has been put to, either
by himself or deputies, in the earning of those fees. The eéxpense of earning
a fee is properly an expense to be paid by the marsbal, and not by the deputy,
since the fee itself, to which the expense is but an incident, is payable to the
marshal only, and not to the deputy. According to section 841, Rev. St., a
marshal, provided the attorney general consents, may pay a depufy as much
as three fourths of the moneys which he receives, or which are payable fo
him by reason of the service of such deputy. It is proper to make this cal-
culation on the basis of the net earnings of the deputy; that is tosay, on the
gross fees receivable by reason of the service of thedeputy,diminished by the
expense actually and necessarily incurred in the earning of them.”

As I have stated, it seems that, prior to the issuance of this circular
by the first comptroller of the treasury department, no general rule pre-
vailed as to settlements between the marshal and his deputies, even if
such rule prevails now, in the various marshals’ offices of the United
States. The plan adopted by Mr. Fitzsimmons in settlements with his
deputies seems to have been to pay the deputy three fourths of the fees,
and that he did not deduct from the gross earnings, and repay to the
deputies, the actual expenses incurred before making the apportionment
of one fourth and three fourths between himself and the deputies, re-
spectively. It seems, also, that the marshal, in stating his accounts to
the treasury department, during the whole of his term of office stated
them as to settlements between his deputies and himself in this way,
and that, during the whole of his term, he made no claim for settle-
ment with him or allowance to him upon any other basis. The lan-
guage of section 841, Rev. St., on this subject, is:

v.50f.n0.5—25
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et The allowanee to any deputy shall in no case exceed three fourths of the
fees and emoluments received or. payabie for the services rendered by- him,
and may be reéduced below that.rate by the attorney geuelal, ‘whenever the
retums show such rates to be. unreasonable,”

" 80 it ‘will be séen’ thdt thers’ was néthing in the statute to prevent the
marshal from adopting this’ basis of settlement with his deputies, and
nofhmg to ptevent the treasury department from settling his'accounts on
theé sathe basis. There is nothmg it the report of the anditor showing
Whether or not this question was made and discussed before him. The
able and industrious ¢ounsel who represented the marshal before the
auditof probably made ‘every question which could, under the law and
facts “have been properl_y made; ' But, if it was made ‘before the andi-
tor, wbu‘[d e have beetl justified in’disregarding the plan and basis of
settlement adopted between the marshal and deputies, ‘and recognized
by the’ treasury department? 'Besides; if no account was taken in the
settlemént between the thatshial and' deputies, as they were made from
time to'time, of the actual expenses which were incurred by the deputy,
where would any record be found now of such actual expenses, and
where would evidence be oltained, ih'any satisfactory way, upon which
to base a ‘teadjustment of ‘the accounts upon the plan suggested as the
proper one by the defendants’ counsel? I think it might be safely con-
sidered that this was a,sufficient reason to justify the auditor in declining
to go intethis matter, even if he had been authorized and disposed so to
do. 'THe marshal is charged by the gévernment with the gross earnings
of his oﬁice The settlement between the government and himself is
necessarily on the basis of his gross earnings, and it is immaterial to the
government how the money is apportioned, as between the marshal and
the deputy, provided the amount paid:out is not in excess of the gross
earnings of the office: I state this, not to show that the present con-
struction of this statute, as announced in'the cifcular issued in 1885, is
not a proper and justconstruction of ‘the statute, but to show that the

. rule adopted. by this ma.rshal could not.be considered a violation of the
statute. Tt is a question, after all, between the marshal and the deputy.
And in addition, if the auditor had ;adopted the course suggested by de-
fendants’ counsel in this adjustment, would he not have been finding
that the marshal had done what, as a matter of fact, judging by the
marshal’s returns, the. marshal had not done? Where two methods of
keeping accounts and . stating them would be legal, and one of the two
methods is pursued during the entlre term of a government official, and
after the expiration of his term of office a controversy arises between the
oﬁﬁclal and the government as to the status of his accounts, which results
in a suit by the government against the official, can it be claimed that
in adjusting the accounts the court should adopt the other method, and
readjust the whole accounts by this plan? I do not think so. Tt may
he proper for me to add, although the amount in issue would not affect
the Jegal question, that I am unable to see how more than $798.58 would
be involved in this point; this being the amount of overpayments found
by the auditor to have . been made by the marshal to the deputies. If
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there should be deducted from this $420.20 paid to A. P: Woodward,—
in the earning of which, as he was clerk in the office, there was proba-
bly no expense whatever,—it would leave only $378.38 involved. No
exception is made to the general plan of investigat'on by the auditor,
which treats the marshal as a dlsbursmg officer of the government, and
therefore the only amount involved in this question would be such
amount of actual payments in cash by the marshal as the auditor re-
fused to allow; and this is covered by the sum I have just stated. This
was the point mainly relied on and ably argued by the distinguished coun-
gel who have recently come into the case, but I am unable, after giving
it the most careful consideration of which I am capable, to coincide with
their views. Something was said in the argument upon this branch of
the case about the marshal being entitled to the actual expenses incurred
in earning a fee in addition 'to the statutory allowance, This position
certainly cannot be maintained. I see nothing in the statute, and noth-
ing has been shown to me, to justify such an allowance.
The second point in the amended exceptlons is this:

“Because the law in regard to individual fees. or fees in mdi\ndual cases,
is violated by the auditor’s report, by his eharging all these fees to the mar-
shal, when the very report of the fee and emolument account upon which his
judgment is based shows that all these were earned by the deputies, and paid
over to them, and recognized as properly disposed of by the department at
Washington city; making a large charge in this way, lllegally, against the
marshal, of $2,208.92.”

This exception appears to me to be founded upon an entire misappre- .
hension of the report. I am unable to see any ground for the excep-
tion. It seems to me that the auditor dealt with the marshal, in the
matter of individual fees, with great liberality. The only difficulty as
to individual fees seems to have been in the southern district. If I un-
derstand this exception, the meaning of it is that the deputy should have
all the fees earned in individual cases. There is no law or practice, so
far as I am able to ascertain, to sustain this position.

The fourth amended exception is the alleged failure of the auditor to
report the evidence adduced before him in full. "As I understand the
statement of counsel, this exception is not insisted upon, because the
questions they make can be fully considered withoutit. In what I have
already stated, and what I shall hereafter state, I shall endeavor to give
each exception fair consideration, and I presume this exception is not-in-
sisted upon; and if it should be, the failure to report the evidence was,
I think, by consent of counsel. Certainly, no exception was made on
this point either at the time the report was filed, in June, 1887, nor
subsequently, until January, 1888, and in the mean time the case had
several times been set for argument,

The fifth amended exception is:

“Because the auditor exceeded his jurisdiction in undertaking to disallow
charges hereinbefore and hereinafter more especially set forth, which had
been allowed at Washington, especially as no issue is raised in the declara-
tion upon the correctness of these charges.”
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The argument before me on this exception was that the scope of the
declaratlon was not sufficient to justify certain branches of the investi-
gatlon. The original declaration was filed in the case in November,
1885, ' To.this declaration a demurrer was filed, Afterwards, in June,
1886, an amendment was filed to ‘the declaration, and to this amend-
ment there seems also to have been'a demutrer. At least, T find two
demurrers among the papers,—one to the original and one to the amended
declarahon, and also a plea. None of them, however, appear to have
been filed in office; but I will treat them as of file, for the purpose of
cons1dermg this question. It is sufficient for me to say upon this point
that I think the declalatlon as amended, sufﬁcwntly broad to justify the
scope given to the matter ‘by the audltor, and in addition to this the en-
tire investigation seems ‘to have been gone into by the auditor with de-
fendants represented during the whole of it, and without any objection
during its entire progress, so far as appears, to any branch of the inves-
tigation, " 'And, further, this report was filed in office. more than seven
months before any objectlon was made whatever to the manner of in-
vest'gationy by the audifor or the report upon the ground that he had
gone outside of the pleadings.’

The sixth amended exception is:

“Because the auditor erred in chargmg the marshal with $1,025.67 entered
in the fee and emolument return for the six months ending June 30, 1879,
a8 ‘not received’ from. the United States, and, again, in charging him with
$2,125.58 entered in the fee and emolument return for the six months end-
ing December 31, 1879, making the sum of $8,151.25, erroneously charged

. agains$ the marshai, all of Which appears in Exhibit N of the report.”

I believe, ‘in discussion before me, counsel for defendant were all sat-
isfled with the exp]anatlon, of the dlstnct attorney ‘as to the meaning
of these words, “not received,” and I do not understand that they in-
sist’ upon this exception but, if they do, their exceptlon is clearly
founded upon a miscohéeption of Exhibit' N, (pages 1, 2,) which is
called by the auditor an “abstract 'of emolument returns. » The auditor
does not charge the marshal with these items as cash received, as coun-
sel seem to think. He charges him generally in his report, as I have
stated before, with the cash received from the government, and the fees
earned in individual cases, and credits him with the amounts actually
disbursed, where they are legal. The part of Exhibit N referred to is,
if'I understand it, merely a basis of computation, and not a charge
against the marshal.

The seventh amended exception is because the auditor erred in not al-
lowing the charge of the marshal for attendance on the United States
courts in Savannah during their terms of 1879-80 and spring term of
1881, amounting to $357.50. This is a claim that the marshal should
have been allowed, in addition to the per diem and mileage allowances
paid him by the government, his actual expenses in attending the courts
in the southern district.. No law was cited, sustaining this allowance,
and I am not:aware of any. Besides thlS, it appears that this item-
was never presented to the department at Washington, and had never.
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peen claimed by the marshal until he claimed it before the auditor;
Counsel for defendant, when they were informed that no claim had ever
bee made on the department for this amount, I believe, abandoned thm
position,

_Certain other exceptions .are appended to these amended exceptlons,
which are called “exceptions of fact.” The first of these states that— |

“The evidence clearly shows that the cost of the earnings was (taking a
fair average of the evidence on this point) say 83} per cent. of the gross earn-
ings. The auditor failed to take this view, disregarding this evidence, and
brought the defendant in debt, as reported by him, whereas the evidence_
should have made a finding against the government of five thonsand dollars.”

While this is called an “exception of fact,” it is wholly an exceptlon
of law; and I have already discussed the question involved under the
other exceptions, namely, as to whether the auditor should have gone
into the question of deducting the actual expenses from the fees before
making an apportionment between the marshal and deputy. I hold,,
therefore, that this exception is controlled by the rulmg of the court upon
the first of these amended exceptions. .

The second of these exceptions of fact is that—

“Assuming, for the sake of argument, that the auditor was right in charg—
ing the defendant with individual fees, to-wit, $1,107.19, in the northern dis-
trict, and $1,191.74 in the southern district, he nevertheless erred in failing

to credit him with these three tourths of the amount edrned in the northern
distriet,’ to wit, $830. 40.”

The exception is based upon a misconception of the auditor’s report
This charge to him of $1,107.19 in the northern district is a charge
made as of cash that wént into his hands, bee¢ause, as I have stated, the
auditor charges him with the cash actua]ly received from the govern-
ment, and the fees in individual cases; and this amount of $1,107.19 is
the net amount after deducting from the fees allowed for services in 1n-,'
dividual cases the actual expenses incurred in earning them. Al thig
will be seen in Exhibit E of the auditor’s report. Of course the credlts
allowed for dlsburslng this amount will be found in the amounts allowed
various deputies in the northern district. If the auditor had given the'
marshal credit for three fourths of this amount, and then credited him’
with the amount paid to the deputies for earning it, the marshal would,
have received a double credit on this account. The auditor, in individ-.
ual cases, allowed the marshal a deduction of actual expenses before:
charging him the amount of individual fees that came into his hands;
and this for the reason that he treats the marshal, as I have stated, ds
a disbursing officer, and therefore charges him, in individual cases, only
with cash actually received, while in criminal cases he adopts the plan; -
of disbursing money received from the government, used by the marshal.
himself. ;

The third exception of fact is because the audlaor erred in refusing
to allow the marshal credit for the two items on page 9 of the report,—
one for $10, and the other for $43.25; the first being for fees paid an,
auctioneer for sale of property, and the other for expenses incurred by A..
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P. Woodw‘ard i attending to business of the marshal’s office; the said
charges'not havmg been' allowed by the department at Washmgt,on. I
am not dware of any liw- authorizing a marshal to employ an auctioneer
to sell property. The other amount was for expenses incurred by the
marshal in sendmg My, kWoodwnrd to investigate a matter in contro-
versy between himself-and one'of his‘deputies. I détiot think that this
could have been allowed ias a charge against the government

- The fourth exception of fact is:

' “Because the auditor érred in charging ‘the marshal with $420.28 as over-
Eaid”A. P, Woodward, the fact being that no'overpayment was made to
im '

If T undéistand the matter correctly, there is really no issue of fact
as to thig'itém. The amount earned by A. P. Woodward, the deputy
named, and the amount really paid him, I think, are not dlsputed and
the questlon a8 to whether there was an overpayment to him is, 1 pre-
sume, contrdlled by the general question as to method of settlements
by the marshal with the deputies, which I have discussed. If it is not
8o controlled, and there is an issue of fact on this point, defendants will
be permitted to producé evidence before the jury on it.

The fifth exception, as to a disallowance of $159.51 paid to J. B. Gas-
ton, makes a question of fact, on which the jury should pass.

All of these exceptions have been argued before me and submitted;
and, in compliance with what I understand to be the desire of counsel
on both sides, I announce these views, The case may now be set for
hearing before a jury, 'that it may finally be determined.

ON MOTION FOR NEW TRIAL.

NrwmaN, District J udge In an opmlon filed March 12, 1888, in the
above-stated case in passing on exceptions to the auditor’s report, I dis-
cussed and disposed of every question then raised by defendants. The
question presented in argument on the motion for new trial, and the
one which is mainly relied upon, was before the court on an amended
plea, and motion to strike the sawne, which was argued and disposed of
June 5, 1889. Plea filed by the defendants at that time was as follows:

“By leave of the court, defendants amend their plea, and for further plea
say there is still due from plaintiff to defendant Fitzsimmons, for the use of
certain of his deputies, for services rendered by them as such deputies during
the term said Fitzsimmons held the office of United States marshal for the
northern district of Georgia, the sum of eleven thousand nine bundred and
eighty-six and 17-100 dollars. The amount due each of such deputies will
further appear by reference to the bill of particulars hereto annexed. Said
sum defendants plead in defense of plaintiff’s claim so far as it is necessary to
meet it, and show nothing due plaintiff, and residue defendants plead as set-
off in favor of defendant Fitzsimmons for use of the said deputies to whom
same is due and owing, and pray judgment for the same.”

It will be perceived that the question there raised is as to the rlght
of ‘defendants to set off against the amount found by the auditor in fa-
vor of the government the amount which, in an addendum to his re-
port, the auditor finds is due by the government to various persons who



UNITED STATES 9. FITZSIMMONS. 391

were deputies under Marshal Fltzsmamons. -The ﬁnding of the auditor
on this sublect is in these words: :

“In the exammatxon of .this case it became nacessa.ry to go into the ac-
count of the deputies againgt the United States, and to ascertain the amount
of their earnings, disallowances, reallowa,nces, etc., and thus to ascertain
the balance due them; and while, in accordance w1th the view T have taken
of the case, the statement of these balances is not necessary to a proper un-
derstanding of the issues involved, yet I have thought proper to append a
table, set forth in Exhibit L, covering two pages, showing the balance due the
deputies there named from the United States.”

He thén appends a table of the 'amounts due the various deputies.
This was not a matter referred to the auditor; and, as will be seen by
the language-he uses,-he did not so consider it. The verdict in ‘this
case, which defendant desires now to-have set aside,is'in a suit be.ween
the United States, as plaintiff, and O. P, Fitzsimmons and the sureties
on his official bond, as defendants. The deputy marshals were not par-
ties to,the case, and I understand: that the finding of the auditor as to
amounts due them was simply a voluntary statement of that which might
be at some time beneficial to persons at interest. As a knowledge of
the amount due by the government to these various deputies came to
him in the course of his investigation, in auditing the account between
the government and Fitzsimmons, he attached it to his report, not-as a
finding on matter referred to him, but because he probably thought it
might: be desirable for future reference; In a suit before my predeces-
sor, Hon. H. K. McCay, in the circuit court for this district, between
some of these very deputies and O. P. Fitzsimomons and his sureties, a
ruling was made by the court which may be of interest just here. The
entire report of that case, which I find in 1 Ga. Law Rep. 116, is
given, for the reason that that periodical seems to have been very short-
lived, and probably but a few numbers of it are in existence. The case
stated therein is as follows:

“J. B Gaston, L. G. Pirkle, and A. P. Woodward vs. 0. P. Fitzsimmons
et al.

“(U. 8. Circuit Court, Northérn District of Georgla. November 14th, 1885.)

“Bogn or U. 8. MmsmL——Sm'r ON BY DEPUTY MARSHALS FOR FERS—LIABLE wm-;
EMURRER.
“A suit caunot be maintained against a U. 8. marshal, and the sureties on his
bon%_ fgr fees ot U. B. deputy marshals paid over to him. Such claim is against
the

“Gaston and two other deputy U. S. marshals brought suit against O. P.
Fitzsimmons, U. S. marshal, and the sureties on his bond, in the United
States circuit court, for the northern district of Georgia, claiming that vari-
ous sums of money were due them for fees earned as such deputies; that said
sum of money had been collected by said Fitzsimmons from the United States,
and that he had failed to pay the same over to them. Defendants demurred
to the declaration in said cause upon the following. grounds: (1) That the
court had no jurisdiction. (2) That, if a liability existed, it was an individ-
ual and not an oficial one. (8) That the deputies were co-obligors with the
marshal. All of these cases were tried together on said demurrer.

“J. C, Reed and Haight & Osborn, attorneys for plaintiffs.



