386 FEDERAL. REPORTER, vol. 50,

that the Lamberton had - resumed -her.forward motion. The answer of
one whistle that he gave her 1mported under the circumstances, the
same duty. . It was an. .acquiescence in her coming forward; and. in do-
ing 8o she had. the right of way. Had he wished not to acquiesce, he
shonld have given several short blasts to indicate it; and in agreeing to
the Lamberton’s. coming on, it was his duty to stop in the safer place
above the light. . The Lamberton, having the right of way, was not re-
quired ' to wait longer. below drifting. upwards, even if she could have
safely. done so, which is at least doubtful; the evidence on that point is
hardly sufficient to form a certain Judgment

AsT do not find the. Lamberton, therefore, in fault, the hbelant is en-
titled to a decree against the Osceola only, with costs; and as against
the Lamberton, the libel should be dismissed, with costs.

TeHE Pr@ENIx.
v . Tur ATLANTA.
vRoénv:ns v Tmi. Pa"mmx‘ and THE ATLANTA." :
(District Court, S. D. New York. April 20, 1803.)

Ooz.mszo‘n-—Foe—STmu-VnssELs ORORSING-—DELAY IN BACKING.

The steam-lighter P.; in a fog, hiht' abave but thick near the water, saw at a con-
siderable distance the’ smoke-stack of the tug A. crossing her course, and some-
what/ on her starboard hand, and knew by the signals of the A. that she had a tow.
Nevertheless she did not reverse until the A.’s tow appeared through the fog, 50
feet awny. Held, that such delay fixed upon the P. the blame for the collision
which enaued and thatthe ‘A, being in doubt as to the P.'s course, was justified
in reversing under rule 21, even though going on might have dvoided the collision.

In Admlralty. Libel for collision.

Builer, Stillman & Hubbard and Mr., Cromwell, fox‘ 11belant.
Gherardz Davis, for the Pheenix.

G’oodrwh, Deady & Goadmch for the Atlanta,

Brownx, D1strlct J udge. On tbe 23d of Decqmber, 1891, the libel-
ant’s cana_l,-b_oat was taken in tow at the Morris canal basin, Jersey City,
by the steam-tug Atlanta, to be towed to the Atlantic basin, Brooklyn.
The canal-boat was the outer of two boats on her port side, there being
another boat on her starboard side. . The morning was foggy, and after
waiting about an hour at the mouth of Morris canal basin, the fog lifted
and the Atlanta started, on her way. When less than half way across
the North river, the fog shut down again somewhat thick near the wa-
ter, but much less higher up. Shortly afterwards the libelant’s barge
was struck a little forward of amid,ships by the.stem of the steam
hghter Rheenix Whlch swas on her way . from plen 1, North river, to Com-
munipaws. . . , S : .
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After the fog shut down the Atlanta proceeded slowly under one bell,
and her pilot testifies that the hull of the Pheenix, as well as her mast,
became visible at a considerable distance. The Atlanta was a little on
the starboard hand of the Pheenix, Fog signals indicating a tow had
been regularly given by the Atlanta, and an additional signal of one
whistle was given to the Pheenix when she was seen at a sufficient dis-
tance to keep away, which the Pheenix answered with one whistle.  Aft-
erwards the pilot of the Atlanta, seeing that the Pheenix was not keep-
ing away, but kept coming towards him, reversed when some 200 or
300 feet distant. The Pheenix was but one-third loaded, and after the
fog shut down upon her in mid-river she also slowed.

The evidence leaves no doubt that the Pheenix had timely notice of
the Atlanta’s presence with a tow a little on her starboard hand, and
that she saw the smoke-stack of the Atlanta in abundant time to have
avoided her, as it was her duty to do, either by going to starboard, or
by stopping and reversing. She delayed reversing, according to her own
pilot’s testimony, until the canal-boat came in sight not over 50 feet
distant. This delay fixes the blame upon the Pheenix. The Atlanta,
seeing that the lighter kept coming towards her, reversed as was her
duty under the old twenty-first rule, Fad she kept on, she might pos-
sibly have cleared; but that is not enough to charge her with fault. She
did not know and could not tell, what the Phoenix was doing, or why
she did not keep away in accordance with the previous exchange of sig-
nals. There was no such clear case as justified or required the Atlanta
to disregard the twenty-first rule. The error, if any, was an error of
judgment in extremis, brought about by the previous fault of the Pheenix.

Decree for the libelant against the Phceenix; and for the dismissal of
the libel against the Atlanta, with costs,

Tae Haviran.

Prarr v. Tae Havirnag.

(Cireudt Court of Appeals, Second Circuit. January 18, 1893.)

1 Cﬁu,rsmn ~— Banuing VEssELS MEETING—FREE ANXD CLOSEHAULED COURSES--

IGHTS. i

A brig and a schooner approached each other on a clear night, the brig safling
free on a course W, }{ N., and the schooner closehauled on an E. by N. course.
On conflicting evidence the court found that the schooner held her course, except
for a luff 4n extremis, continually exhibiting to the brig her green light, and that
the red light of the brig was seen on the schooner’s starboard bow some time be-
fore the collision. Thebrig collided with and sank theschooner. Held, that it was
the duty of the brig, sailing free, to have avoided the schooner, sailing close-.
hauled, and for her failure so to do the brig was in fault.

2, DaMaGES—EXPENSE OF RA18ING SUNKEN VESSEL—WHEN NOT ALLOWED.

The mere fact of a vessel’s sinking by reason of a collision is not sufficient to
warrant a finding that she and her cargo are a total loss; and where it appears’
probable that they may be raised without much expense, and the vessel repaired, -
owners are not allowed to insist upon damages, as for a total loss, when they have



