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InTERSTATE CoMMERCE CoMmMmissioN v. ‘ArcHisoN, T. & S. F. R. Co. ¢ al.
(Cireuit Court, S. D. California. April 25,1892.) .

1. INTERSTATE COMMERCE AOT—LONG AND SHORT HAULS—COMMISSION,

Torender lawful a greater charge for a shorter than for a longer haul, under sec-
tion 4 of the interstate commerce act, (24 St. p. 879,) it is not recessary to first
obtain authority from the commission.. Buch charge is lawful if the circumstances
and conditjons are not in fact “substantially similar,” and the carrier may deter-

- mine the question for himself, subject to a liability for violating the act, if, on in-
vestigation, the fact be found against him,
2. 8aME-—-PROCEEDING TO ENFORCE ORDERS OF COMMISSION,

On a proceeding in the circuit court, under section 18, to enforce an order of the
commissioners directing certain carriers to desist from charging a greater rate for
a shorter than for a longer haul, the facts found by the commission are not con-
olusive, but are merely préma facie evidence, subject to be overcome by other evi
denice produced bafore the court. . :

8, BaAME—COMPETITIVE POIXTS. ‘ : . .

Los Angeles, Cal., is a point to which théreis active competition in certain kinds

=+ of freight, between several transcontinental railway lines, direct, or by water, via
Vancouver and San Franciscg, also by ocean freights, via Aspinwall and the straits
‘of Magellan, from points east of the Missouri river; and a through rate on the
same kind of freight, lower than that to San Bernardino, an intermediate non-
competitive point, 60 miles from Los Angeles, on one of the competing rail lines,
is not prohibited by the act, since the circumstances and conditions are sub-
stantially dissimilar.

In Equity. Petition filed by the Interstate Commerce Commission to
enforce an order requiring certain railroad companies to desist from
charging a greater rate for a shorter than for a longer haul. Dismissed.

M. T. Allen, U. S. Atty., and Harris & Gregg, for petitioner.

A. Brunson and C. N. Sterry, for defendants.

Ross, District Judge. This proceeding was instituted by virtue of
the sixteenth section of the act of congress entitled “An act to regulate
commerce,” as amended March 2, 1889, (25 St. at Large, p. 8565,)
to enforce an-order made by the Interstate Commerce Commission on
the 19th day of July, 1890, directing that, from and after September 1,
1890, the defendants, the Atchison, Topeka & Santa Fe Railroad Com-
pany, the Atlantic & Pacific Railroad Company, the Burlington & Mis-
souri River Railroad Company, the California Central Railway Company,
the California Southern Railroad Company, the Chicago, Kansas &
Nebraska Railway Company, the Missouri Pacific Railway Company,
and the St. Louis & San Francisco Railway Company, cease and desist
from charging or receiving any greater compensation, in the aggregate,
for the transportation in car-load lots of certain enumerated commodities
over their several lines or the routes formed by them, from Kansas City,
St. Louis, Detroit, Cineinnati, or New York, or from corresponding
points, for the shorter distance to San Bernardino, in the state of Cali-
fornia, than for the longer distance over the same line, in the same di-
rection, to Los Angeles, in the state of California. The order of the
commission here sought to be enforced was made in a proceeding insti-
tuted before that body by a complainton the part of the San Bernardino
Board of Trade, setting forth that the railroad companies above men-
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tioned were charging and receiving higher rates for cach car load of reap-
¢rsy-mowers, harvesters, hay presses, plows, horse rakes, seed drills,
corn planters, forks, (hay or manure,) hoes, hand rakes, shovels, spades,
bags, burlap and gunny, compressed in bales, beer in glasses or stone,
packed bottles, wine or beer in bulk, coffee in sacks, crockery, common
china and white ware, packed, chairs, common wooden seated, cane
seated,. perforated, worth not more than nine dollars a dozen, school
furniture, iron, bar or rod, fruit and jelly glasses, pumps, steam or
hydrgulic, sewing machmes, goap, Castile, imitation Castlle, common
balls, and laundry, stoves, ranges, registers, radiators, black iron stove
furniture and hollow ware, sugar, buggies and carriages, and farm wagons
without springs, from the Missouri river, St. Louis, Chicago, Cincinnati,
Detroit, and New York, over the same line, in the same direction, to
San Bernardino, than to Los Angeles, San Bernardino being the shorter
and Los Angeles the longer distance; thereby giving Los Angeles an un.
lawful _preference over San Bernardino. To this complaint a demurrer
was Irterposed by the Burlington & Missouri River Railroad Company,
and answers were filed by the other defendant companies. The com-
miission held that the complaint was sufficient to put the carriers to
proof that the services were rendered under such dissimilar circumstances
as to justify the greater charge for the shorter haul; and, after hearing
evidencs, found certain facts, which are set out in its report and opinion.
Holding that the greater charge for the shorter haul was not justified by
the facts found, the order was entered which this court is now asked to
enforce. ,

The petition of the commission for such enforcement sets forth, among
other things, that, subsequent to the filing of the complaint of the San
Bernardine Board of Trade belore the .commission, the California Cen-
tral Railway Company and the California Southern Railroad Company
were consolidated, and constituted into a new corporation, under and by
virtue of the laws of California, called the “Southern California Railway
Company,” which last-mentioned corporation claims to have some inter-
est in the subject-matter of this su1t, and accordingly it is also made a
defendant heréin.

To the petition all of the defendant companies, except the Chicago,

ansas & Nebraska Railway Company, filed an answer, admitting the
allegations of the petition respecting the corporate existence of the de-
fendant companies, and the location of their principal places of business;
also the conselidation of the California Central Railway Company and
the California; Southern Railroad Company, forming the Southern Cali-
fornia Railway Company; but alleging that, in addition to the Cali-
fornia Central Railway Company and the California Southern Railroad
Company, the Redondo Beach Railway Company, at the time being a
corporation ;duly incorporated under the laws of California, having its
principal place of business in the city of Los Angeles, was duly consol-
idated with the aforesaid two companies, under the name of Southern
California Railway Company; that the Redondo Beach Railway Com-
pany, at .the time of such consolidation, owned and operated a line of
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road running from Los Angeles city, and there connecting with the Cal-
ifornia Central Railway Company, westerly to Redondo Beach, a point
immediately upon the shore of the Pacific ocean, which road is now a
part of the line owned and operated by the Southern California Railway
Company. The defendants, answering, also admit that all of the afore-
said corporations, except the Southern California Railway Company, and
its component corporations, were at the times mentioned in the petition,
and still are, common carriers, engaged in the transportation of persons
and property by their railroads extending through several of the United
States, under a common control, management, or arrangement for a con-
tinuous carriage, and were then engaged in such business from the Mis-
souri river, St. Louis, Chicago, Cincinnati, Detroit, and New York to
Barstow, in the county of San Bernardino, state of California. But the
defendants, answering, deny that they are interstate cornmon carriers
between Barstow and Los Angeles or San Bernardino, and allege that
the defendant companies, other than the Southern California Railway
Company, carry only from the eastern points named to Barstow, where
all goods and merchandise shipped and hauled by them as common car-
riers are turned over and delivered to theSouthern California Railway Com-
pany; that said Southern California Railway Company is a corporation
organized and existing under the laws of California, having its. principal
place of business in the city of Los Angeles, and neither owns nor oper-
ates any line of railroad outside of the state of California, and is nat sub-
ject to the provisions of the interstate commerce act. The answer ad-
miits the proceedings before the Interstate Commerce Commission as
stated in the petition, but alleges that neither the Redondo Beach Rail-
way Company nor the Southern California Railway Company was a
party thereto, and that neither of them had a hearing before the com-
mission upon any of the matters in question. The defendants, answer-
ing further, allege, among other things, as reasons why the order of the
commission should not be enforced, that the true and existing state of
facts as to ocean competition. existing at the time of the filing of the pe-
tition by the San Bernardino Board of Trade, and of the answers of the
respective defendants therein, were not fully proven and established be-
fore the commission; but that when the petition was filed, and when
those answers were made, and when the hearing thereon was had, there
did actually exist such water competition as to take the rates upon
freight to Los Angeles out of the operation of the interstate commerce
act, and that the carrying and transportation of the freight in question
to Los Angeles and San Bernardino was not under substantially similar
circumstances and conditions, but was made wholly dissimilar by reason
of water competition actually existing; and, further, that, since the
making of the order here sought to be enforced, there has grown up and
now exists a new, substantial, and continuous competition, by ocean
carriers, between all of the points east of the Missouri river named in
the pleadings herein and the Pacific ports, including the ports of San
Francisco, Redondo Beach, and San Pedro, and that there is now being
carried by such ocean transportation large quantities of merchandise and
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general freight, including the commodities mentioned in the petition
filed by the San Bemardmo Board of Trade before the Interstate Com-
merce Commlssmn to the ports gforesaid, in rivalry with and in com-
'petlt;(m to the overland carrying, by the defendant companies, and that
such, compet1t1011 is actual and present and is increasing; and that the
defendant companies, by reason of such competition, have been com-
pelled to make special rates to terminal points upon the Pacific coast, |
including among the number the city of Los Angeles; that the Redondo
Beach Railway Company, now forming part of the Southern California-
Railway Company, by reason’ of its aforesaid consolidation, creates a
continuous line through to the ocean at Redondo Beach, through which
point, directly from the east and from the shipping pomts named in the
pemxon of the San Bernardino Board of Trade, large quantities of freight
are now being consigned and shipped dlrectly to Los Angeles, and to
the port of San Franmsco by steam and sailing vessels, and from Re-
dondo Beach and San Pedro for Los Angeles. The defendants, answer-
ing, further, allege that there are now four transcontinental lines of rail-
road from the east to the Pacific ocean, other than that formed by the
defendant companies, namely: The Southern Pacific Railroad Com-
pany, operating its line of road from the city of San Francisco to Gal-
veston, Tex., and other points east, running through the city of Los
ALngeles and passing (three miles) south of San Bernardino; the trans-
continental line composed of the Central Pacific and Union Pacific Rail-
road Companies, operating a ling from San Francisco to Omaha, and
there connecting with other roads to the eastern markets; the Northern
Pacific Railroad Company, operating a line of road between Portland,
Or., and Duluth, Minn,, and other eastern points; the Canadian Pacific
Ralh'oad Company, operatmg a line of road through the British posses-
sions from ocean to ocean. That all of these roads, other than that of
the defendant companies, are engaged as common carriers in the trans-
portation of freight from all of the eastern points named in the petition
herein to the Pacific ocean, and thence down the Pacific coast, both by
water and rail, to Los Angeles, from which point dlstnbutlon is made
to other points inland; that over all of said lines, other than that of the
defendant companies, Los Angeles, though an mtermedlate, is recog-
nized as a terminal, pomt that neither of said -companies, other than
the defendants, was mentioned in,the complaint filed by the San Ber-
nardino Board of Trade before the Interstate Commerce Commission,
and that nelther of them is bound by its order, the enforcement of which
against the defendant compames would be to subject them to an undue
and unreasonable disadvantage in the. carrying of freight, by reason of
the other transcontmental lines not being subject to the same order, and
the same charges for transportatxon to like common points.

Muich time was consumed in the taking of testimony on behalf of the
respective partles, and the case has been but recently submitted. For
the commission, it is contended in the first place, that under no circum-
stances can any carrier, subJect to the .provisions of the interstate com-
merce act, charge or receive for transportation of freight a greater com-
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pensation for a shorter than for a longer haul over the same line, in the
same direction, unless upon application to the commission such carrier
be, in the particular case, authorized to charge less for the longer than
for the shorter distance. If this be the true construction of the act in
question, the case is, of course, ended here; for not only was nosuch au-
thority given in this case, but the order which it issought to enforce ex-
pressly directed that the defendant companies should not charge or re-
ceive any greater compensation for the shorter haul to San Bernardino
than for the longer haul to Los Angeles. In support of the construe-
tion thus contended for, it is said that “the law points out but one
method of escape from the universal application of the prohibitory fea-
tures of the fourth section of the act, and that is through an application to
the commissioners, who alone are given, in the exercise of a sound dis-
cretion, the right to suspend ihe provision in particular cases, and their
findings are not reviewable by any other tribunal, because the law has
confided to the commissioners, as a special tribunal, the authority to
hear and determine the question.” But the fundamental difficulty in
the way of adopting the construction now and thus contended for by the
commission is that the act in question does not make it unlawful to
charge or receive more for the shorter than the longer haul, under all
circumstances, but only where the circumstances and conditions are sub-
stantially similar. By the first section of the act (24 St. at Large, p.
379) it is declared that all charges made for any service rendered or to
be rendered, in the transportation of passengers or property by any car-
vier subject to its provisions, shall be reasonable and just; and every un-
just and unreasonable charge for such service is.prohibited and declared
to be unlawful. By the second section, every unjust discrimination, as
between persons for doing a like and contemporaneous service in the
transportation of a like kind of traffic, under substantially similar cir-
cumstances and conditions, is prohibited and declared unlawful. By
the third section it is declared to be unlawful *for any common carrier
subject to the provisions of this act to make or give any undue or un-
reasonable preference or advantage to any particular person, company,
firm, corporation, or locality, or any particular description of traffic, in
any respect whatsoever, or to subject any particular person, company,
firm, corporation, or locality, or any particular description of traffic, to
any undue or unreasonable prejudice or disadvantage in any respect
whatsoever;” and then follows section 4,—the sections particularly
applicable to the present question,—~which reads:

“That it shall be unlawful for any common carrier subject to the provi-
sions of this act to charge or receive any greater compensation in the aggregate
for the transportation of passengers or of like kind of property, under sub-
stantially similar circumstances and conditions, for a shorter than for a longer
distance over the same line, in the same direction, the shorter being included
within the longer distance; but this shall not be construed as authorizing any
common carrier within the terms of this act tocharge and receive as great
compensation for a shorter as for a longer distance: provided, however, that,
upon application tv the commission appointed under the provisions of this
act, such common carrier may, in special cases, after investigation by the
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gommiqswn. be authorized to charge less for longer than for shorter distances
or the transportdtlon of passengers or property; and the commission may
from timé to time preseribe the extent to which such designated common car-
tier may be relieved from the operation of this section of this act.”

It is obvious that the authority and power conferred upon the com-
mission by the proviso contained in section 4 is limited to cases that fall
within the enacting clanse of that section, for its purpose manifestly is
to enable the commission to relieve carriers from its operation in cases
where it deems such action proper. Such purpose is also expressly de-
clared in the concluding clause of the proviso. And the power thus con-
ferred is exclusive, and its exercise conclusive, in all cases that fall
within the prohibition of the enacting clavse of the section to which the
provisp ig appended; that is to say, to every case where the carrier
charges or receives greater compensation in the aggregate for the trans-
portation of passengers, or of like kind of property, under substantially
similar circumstances and conditions, for a shorter than for a longer dis-
tance, over the same line, in the same direction, the shorter being in-
cluded within the longer distance. In- all such cases, a greater charge
{or the shorter than for the longer haul is absolutely prohibited, unless
the commission, for good cause, sees proper to relieve a particular car-
rigr from its operation. But, if the circumstances and conditions are
not substantially similar, the prohibition imposed by the statute does
pot apply at all. This question the court must determine. If it finds
that the circumstances and conditions under which the greater charge
was made for the shorter than for the longer haul in question were sub-
stantially similar, the inquiry ends, and the order of the commission
must be enforced; for in such case it was the exclusive province of the
commission to determine whether or not: there existed such other cir-
cumstances as would make it proper to authorize the defendant compa-
nies to: c,harge and receive greater compensation for the shorter than for
the longer haul. But, if the case shows that the greater charge for the
shorter than for the longer haul was made under substantially dissimilar
circumstances and conditions, (there being no claim that the compensa-
tion charged and received for the shorter haul was otherwise unjust or un-
reasonable,) then, and in that event, it is manifest that the case does not
fall within.the prohibition of the interstate commerce act at all. This
construction of the statute is in accord with that adopted by the Inter-
state. Commerce Commission itself in Re Southern Ry. & S. S. Ass'n, 1
Int. St. Com. R. 280, where the commission, speaking through Judge
COOLEY, atter quotmg the prohibitory clause of section 4, said:

“Here we have clearly stated what is unlawful and forbidden, and for doing
the unlawful.and forbidden act penalties are then provided. But that which
the act does not declare unlawful must remain lawful if it was so before,
and that which it falls to forbid the carrier is left at liberty to do without
permission of any one. The charging or lecelvmg the greater compensation
for the ghorter than for the longer haul is seen to be torbidden only when
both me under substantully similar circumstances and conditions; and there-
fore,1f in any case the carrier, withont first obtaining an order of relief, shall
c;epart fxom the general rule, its so domg will not alone convict if of illegal-
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ity, since, if the circumstanices and conditions of the two hauls are dissimi-
lar, the statute is not violated. ‘Should an interested party dispute that the
action of the carrier was warranted, an issue would be presented for
adjudication, and the risks of that adjudication the carrier would necessarily
assume. The later clause in this same section, which empowers the com-
mission to make orders for relief in its discretion, does not in doing so
restrict it to a finding of circumstances and eonditions strictly dissimilar, but
seems intended to give a discretionary authority for cases that could not well
be indicated in advanee by general designation, while the eases which upon
their facts should be acted upon as clearly exceptional would be left for ad-
judication when the action of the carrier was challenged. The statute be-
comes, on this construction, practical, and this section may be enforced
without serious embarrassment. From the recital of the history of the
framing of this section, (wmch is given further on,) it appears, among other
things, that the proviso respecting orders for relief was devised by the senate
committee which originally drafted the section, and that it was an essential -
part of it as first proposed; the prohibitory part of the section being then
quite stringent, but a discretion being conferred upon the commission to
reliéve against: ifs operation. Afterwards the words, ‘under substantially
similar circumstances and conditions,’ were inserted in the first sentence of
the section, The proviso was perfectly intelligible, so long as the leading
clanse contained a hard and fast rule against charging more for the shorter
than for the longer haul, ' It was then obvious that a discretion was left to
the commission in the matter of relaxing the rule when different circum-
stances and.conditions rendered such relaxation, in its. judgment, proper;
Had the section passed as it then stood, the exercise of such a discretion
might have been entered upon by the commijssion with a distinet understand-
ing of the task imposed, even though its adequate performance might have
been out of the question; but, modified as it now stands, the necessity for a
relieving order is greatly narrowed, it being obvious that no order is needed
to relieve agdinst the operation of the statute, when nothing is done or pro-
posed which it makes unlawfal.

“If any serious doubt of the proper construction of the clause of the
statute now under review should, after careful consideration of its terms,
still remain, it would seem that it must be removed when section 2, in whick
the same controlling word is mwade use of, is examined in eonnection. That
section provides ¢that if any common carrier subject to the provisions of this
act shall, directly or indirectly, by any special rate, rebate, drawback, or
other device, charge, demand, collect, or receive, from any person or persons,
a greater or less compensation for any service rendered, or to be rendered, in
the transportation of passengers or property, subject to the provisions of this
act, than it eharges, demands, collects, or receives from any other person or
persons for doing for him or themn a like and contemporaneous service, in-the
transportation-of a like kind of traffic, under substantially similar circum-
stances and. ¢onditions, 8uch common carrier shall be deemed guilty of unjust
discrimination, which is hereby prohibited and declared to be unlawful.
Here it will be observed that the phrase is precisely the same, and there can
be no doubt that the words were carefully chosen, probably because they
were believed to express more accurately and precisely than would any others
the exact thought which was in the legislative mind; and in this section, as
well as in section 4, the phrase is employed to mark the limit of the carrier’s
privilege,—its privilege, too, in respect to the very subject-matter with which
section 4, where it i3 employed, has to do,—namely, the charges for trans-
portation service. - It is not at all likely that congress would deliberately, in
the same act and when dealing with the same general subject, make use of a
phrase whigh was not-only carefully chosen and peculiar, but also controlling,
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In such different senses that its effect, as.used In one plage, upon the conduct
of the parties who were:to be regulated and controlled by it would be essenti-
ally q:ﬁerem from what,it,was as used.in another... But, beyond questlon.
the.carrier must judge for itself what are. the ¢substantially similar circum-
sta.n.ceq and conditions ?,which preclude’ the speclal rate, rebate, or drawback,
which is made unldwful by-the second section, since no tribunal is empow-
ered tojudge for it unm after the carrier has acted, and then only for the
purpose of determining -whether its action constitutes a violation of law.
The carrier judges on peril of the consequences; but the special rate, rebate,
or drawback which it grants is not illegal when it turns out that the circum-
stances and conditions were not such as.to forbid it; and, as congress clearly
intended this, it must also, when using the same words in the fourth section,
have.intended that the carrier whose privilege was in the same way limited
by them should in the same way act upon its judgment of the limiting
circumstances and cond;tions.”

For the. reasons above assigned, : 1t seems to me to be clear that the
court.1nust determine the question whether or not the greater com-
pensation charged and. received by the defendant companies for the
transportation of the commodities in question, for the shorter haul to
San Bernardino than for, the longer haul to Los Angeles, was under sub-
stantlally similar circumstances and conditions; and in doing so it must
be gnided by the powers.conferred and the dutles imposed upon it by
the sixteenth section of: the act, as amended March 2, 1889, which reads
as ‘follows:

“Sec. 16. That whenever any common carrier, as deﬁned in and subject to
the provisions of this act, shall vielate, or refuse or neglect to obey or per-
form,.any Jlawtul order or. requirement of the commission created by this act,
not-founded upon a controversy requiring a trial by jury, as provided by the
seventh amendment to the coustitution of the United States, it shall be law-
ful for the cowmmission, or for any company or person interested in such order
or requirement. to applv in a summary way, by petition, to the circuit court
of the United States, sitting in equity, in the judicial district in which the
common carrier complained. of has its principal oflice, or in which the viola-
tion or disobedicnce of such order or requirement shall happen, alleging such
vxol.\tlon or disobgdience,.as the case may be; and the said court shall have
power ‘to, hear and determine the matter, on such short notice to the common
carrier complained- of-as the court shall deem reasonable; and such notice may
be served on.such cummqmparrier, his or its ofticers, agents, or servants, in
such manner as the court shall direct; and said court shull proceed to hear
and determine the matter speedily, as a court of equity, and without the
formal pleadings and proceedings applicable to ordinary suits in equity, but in
such mannper as to do, justice in the premises; and to this end such court
shall have power, if it think ft, to direct and prosecute in such mode, and by
such persons as it may appoint, all sueh inguiries as the court may think need-
ful to enable itto form a just Judgment in the matter of such petition; and on
such hearing the findings of fact in the report of said commission shall be
prime facie evidence of thematlters therein stated; and if it be made to ap-
pear to such court, on such. hearing or an report of any such person or per-
sons, that the lawful order.or requirement of said commission drawn in ques-
tion.has been vigiated:or disobeyed, it shall be lawful for such court to issue
a writ of injunction.or other proper process; mandatory or otherwise, to re-
strain such common earrier from. further continuing such violation or disobe<
dience of such order or requirement of said commission, and enjoining obe-
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dience to the samie; and in case of any-disobediénce of any such writ 'of
injunction or other proper process, mandatory or otherwise, it shall be lawful
for such court to issue writs of attachment, or any other process of said court
incident or applicable to writs of injunction or other proper process, manda-
tory or otherwise, against such common carrier, and, if a corporation, against
one or more of the directors, officers, or agents of the same, or against any
owner, lessee, trustee, receiver, or other person failing to obey such writ of
injunction or other proper process, mandatory or otherwise; and said court
may, if it shall think fit, make an order directing such common carrier or other
person, so disobeying such writ of injunction or other proper process, manda-
tory or otherwise, to pay such sum of money, not exceeding for each carrier
or pérson in defanlt the sum of five hundred dollars for every day, afler a day
to be named ‘in the order, that such carrier or other person shall fail to obey
such injunetion or other proper process, mandatory or otherwise; and such
moneys shall be payable as the court shall direct, either to the party com-
plaining or into court, to abide the ultimate decision of the court, or into the
treasury; and payment thereof may, without prejudice to any other mode of
recovering the same, be enforced by attachment, or order in the nature of a
writ of execution, in like manner as if the same had been recovered by a final
decree in personam in such cotirt. - When' the subject in dispute shall be of
the value of two thousand dollars or more, either party to such proceeding
before said court may appeal to the supreme court of the United States, under
the same regulations now provided by law in respect of security for such ap-
peal; but such appeal shall not operate to stay or supersede the order of the
court or the execution of any writ or process thereon; and such court may, in
every such matter, order the payment of such costs and counsel fees as shall
be deemed reasonable. Whenever any such petition shall be filed or presented
by the commission, it shall be the duty of the district attorney, under the di-
rection of the attorney general of the United States, to prosecute the same;
and the costs and expenses of such prosecution shall be paid out of the appro-
priation for the expenses of the courts of the United States. If the matters
involved in any such order or requirement of s3id commission are founded
upon a controversy requiring a trial by jury, as provided by the seventh amend-
ment to the constitution of the United States, and any such common carrier
ahall violate: or refuse or neglect to obey or perform the same, after notice
given by said: commission as provided in the fifteenth section of this act, it
shall be lawful for any company or person interested in such order orrequire«
ment to apply in a summary way, by petltlon, to the circnit court of the
United States sitting as a court of law in the judicial district in which the
carrier complainéd of has its principal office, or in which the violation or dis-
obedience of such order or requirement ghall happen, alleging such violation
or disobedience, as the case may be; and said court shall by its order then fix
a time and.place forthe trial of said canse, which shall not be less than twenty
nor more than forty days from the. time 8aid order is made; and it shall be
the duty of the marshal of the district in which said proceedmg is pending to
forthwith serve a copy of said pelition, and of said order, upon each of the
defendants; and it shall be the duty of the defendants to file their answers to
said petltlon within ten days after the service of the same upon them as afore-
said. At the trial of the findings of fact of said commission, as set forth in
its report, shall be prima facie evidence of the matters therein stated; and if
either party shall demand a jury, or shall omit to waive a jury, the‘court:
shall, by its order, direct the marshal forthwith to summon a jury to try the
cause; but, if all the parties shall waive a jury in writing, then the court shall
try the issues'inn said cause, and render its judgment thereon. If the subject
In dispute:shall be of the value of two thousand dollars or more, either party
may appeal to-the supreme court of the United States, under the same regu-
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lations now provided by law in respect to security for such appeal; but such
appeal must be taken within twenty days from the day of the rendition of the
judgment of said circuit court. If the judgment of the circuit court shall be
in favor of the party complaining, he or they shall be entitled to recover a
reasonable counsel or attorney’s fee, to be fixed by the court, which shall be
collected as partof the costs in the case. For the purposes of this act, ex-
cepting its penal provisions, the circuit courts of the United States shall be
deemed to be: always in session.”

* On the part of the commission it is contended that the facts found by
it and set out in its report are conclusive upon the court. It is impossi-
ble ;sp to construe the language of the statute conferring Jurlsdlctlon upon
the.court to enforce the lawful orders and requirements of the commission.
Not only does the provision of the statute that the findings of fact contained
in the report of the commission shall be taken as prima facie evidence of
the 'niatters therein stated preclude the idea. that such finding shall be
deemied conclusive evidence thereof, but such a construction would, in
effeat; be to convert the eourt from a judicial tribunal into an executive
organ. to carry out the orders of the commission. Courts are instituted to
hear:and determine cduses; and to hear is to hear not one only, but both,
sides to the controversy. ~And so congress, in the act under considera.
tlon‘,ﬁn conferrmg upon the circuit courts, sitting in equity, jurisdiction
to ﬁeai' petmons for the enforcement of the orders and requirements of
the commission, has provided that such courts shall proceed to hear and
detexmine such matters speedily, as & court of equity, without the formal
pleadings and proceedings appllcable ito ordmary suits in equity, but in
such ‘manner as to do justice in the premises; and to this end “such court
shall ‘have power, if it think fit, to direct and prescrlbe, in such mode
and by such persons as it  may appoint, all such- 1nqu1r1es as the court
may tﬂmk needful to enable it to form a just judgment in the matter
of such petition; and on such hearing the findings of fact in the report
of .said. commission shall be prima facie evidence of the matters therein
stated.” ‘1t is, I think, Very clear from this language that while con-
gress, _prescribing, as it lawfully might, a rule of evidence, made the
ﬁndmgs of fact of the commission, as set forth in its report, prima facie
evidence of the matters therein stated, they are not conclusive evidence
of;such matters; and that it is the duty of the court to examine the en-
tire-evidence submltted and base its judgment upon the case as here es-
tablishéd. - This conclusion is in harmony with that of the court in
Kentucky & I. Bridge Cb. v. Louisville & N. R. Co., 87 Fed. Rep. 567,
and Intersiate Commerce Commission' v. Lepigh Val. R. Co., 49 Fed. Rep
1717. T
. The real questmn therefore, for the:decision of the court, is whether
or-not the case shows that the circumstances and condltlons existing at
Los Angeles 'and San  Bernardino, respecting the transportation of the
commoditiés'in' question, are substantially dissimilar; and this is a
mixed quesuon of law and fact. It is said for the defendant companies
that the facts in regard to that question were not fully presented to the
Interstate Commerce Commission when the matter was there considered;
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and attention is called to the fact that the commission itself has since
held, in the case of Rice v. Railroad Co., 3 Int. St. Com. R. 261, that
Los Angeles isa terminal and competitive point in respect to petroleum
and its products,—the traffic there involved,—and that the Atchison,
Topeka & Santa Fe Railroad Company was justified, by the existence of
substantially-dissimilar circumstances and conditions, in making lower
rates on that traffic to Los Angeles than to intermediate points. Refer-
ring to the difference in situation between Los Angeles and San Fran-
cisco, Sacramento, Stockton, Marysville, Oakland and San Diego, the
commission there say:

“With reference to this traffic, the city of Los Angeles occupies a different
position to that of the water terminals named. It appears that this city re-
ceives petroleum and its products, important in amount, by the water lines
to San Francisco or San Diego, as the case may be, and which is afterwards
brought down the coast by the rail lines of the Southern Pacific Company or
the Atchison, Topeka & Santa Fe Railroad Company, as the case may be, to
Los Angeles. It does not appear whether it is brought to Los Angeles on
through bills of lading, or only on bills of lading from San Francisco or San
Diego, as the case may be, and afterwards, on a separate bill, to Los Angeles;
but this 'is not important, as, in either event, the practical result would be
the same. It may be brought to Los Angeles each way If it is a separate
carriage by.a water line to San Francisco or San Diego, and no further, then
the rate that is thus made for its carriage is one that is not subject to the
regulation provided by the act to regulate commerce, and if from San Fran-
cisco or San Diego, as the case may be, it is a separate carriage by a rail car-
rier to Los Angeles, then it is a service beginning and ending in the state of
California, and, as such, not sub]ect to the regulation provided by the act to
regulate comimerce. The dealer in these products at Los Angeles has a right
to demand that the rail carrier shall take these articles brought by the water
lines to San Francisco or San Diego, a8 the case may be, and bring them to
him at Los Angeles at reasonable rates; and these rates might be reasonable
and be less in amount than the difference, for example, between the amount
of the water rate to San Francisco or San Diegoand the amount of the all-rail
rates to these points. Such a state of facts creates a substantial dissimilarity
of circumstances and conditions in reference to the transportation of this
traffic to Los Angeles that prevents the lower all-rail rate to that city upon
these products from being a violation of section 4 of the act to regnlate com-
merce. These circumstances and conditions are strongly competitive, and on
one side they are subject to the regulation provided by the act toregulate
commerce, while on the other they are not. They fairly warrant the all-rail
carriers, who are snbject to the act to regulate commerce, in making such
just and reasonable rates on this traffic as will enable them to meet at Los
Angeles the rates of carriers not subject to the act to regulate commerce,
even though in doing so they charge lowerrates than at intermediate stations,
where no such circumstances and conditions exist. On the other hand, if
this traffic is brought from New York, for example, by watler lines to San
Francisco or San Diego, and from the one or the other of these two last-
named sea ports, as the case may be, to Los Angeles, under a through bill of
lading, then it is manifest, upon the evidence in this proceeding, that it would
be so brought from New York to Los Angeles at as low, if not a lower, rate
than theall-railrate frompoints east of the ninety-seventh meridian of longitude
to Los Angeles. and being, as we have already seen, important in amount,
would also be in actual competition with the all-rail rate, so that the rail car-
riers would be justified in meeting it by the all-rail rate.”

v.50£.n0.4—20
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;- Freight taried to or from a/‘competitive point, said Judge Drapy m
E:u parté.Kothler, 1 Int. 8t. Com. R. 819—
“Is always carried under «substantially dissimilar circumstances and con-
ditiong'! from’ that carried to or from mnoncompetitive points. In the latter
case the. railway makes 'its own.rates, and there is no good reason why it
-should be allowed to charge legs'for a long haul than a short one. When each
haul i made from or to a npncom etitive:point, the effect of such discrimi-
nation is to bm}d up one placa at f he expense of the other. Such action is
w1llfnlfy unjust and has no tetiﬂcatlon or, excuse in the exigencies or con-
ditions:of the-business of the corporation. 'In the former case the circum-
stances are aliogether different, The power of the eorporation to make a
rate is limited by the necessities of the situation. Competition controls the
charge. ' It must take what it can ‘get, or, as was said in Ex parts Koehler,
« abundon the fleld, and let its road go to rust.’ Competition may not be the
on? circumstance that makes the condition under which a long and a short
1 are ;erformed substantially dissimilar., But certainly it is the most ob-
vious ai etrective one, and must have been in the contemplation of congress
in the pasbage of the act.” ' ‘ ;

The eémmon carrier cannot be reqmred to ignore or overcome exist-
ing dlﬂ'erences in the transportation facilities of different localities, cre-
ated, not by its own arbitrary action, but by nature or by enterprises
beyond its .control. San Bernardino is situated in one of the most fer-
tile and productive valleys:in the world, and is a thriving: and prosper-
ous city, but ‘it has not the transportation facilities that Los Angeles
has. " It-igabout 60 miles distant, and further inland. " By reason of its
nearness to Los Angeles, it receives the benefit of the competitive rates
to that termmal in proportion to its proximity thereto. But, not being
a competttlve point, it does not get terminal rates. - The proof shows,
what is also a matter of common knowledge, that railroad companies
do not make terminal rates, unless compelled to do so by competition.
Wherever and whenever actual competxtlon exists, the question the car-
what the taaﬁw will bear, but what rate can be got'“f‘er the service as
against the rate offered by the competitor. Bspecially is this true when
the competitor ig a carrier: by water, because that is the cheapest known
* kind of transportation, and 'is untestricted by law. If, therefore, Los
Angeles can 'be justly regarded as 4 competltlve point in respect to the
transportatlon of the commodities here in question, there is such dis-
similarity. of | citcumstances and conditions between it .and the inter-
mediate point.of San Bernardino as to make the: long and short haul
clause of the.interstate commerce act inapplicable.” i« '

- The fact¢ in respect to this question, as shown by the evidence sub-
mxtted to the cotrt, are widely different from those set out in the report
of the compussmn, and upon which itg order here sought to be enforced
was based.. In-its report and opinion the commission say:

“Between 8an Francisco and the southern border of California, a distance
of six hundred miles, 8an' Jose, Los Angeles, and San '‘Diego are the only
points designuted: Pacific coast terminals by said transcontinental association,
and to. which rates froin the Missouri river and more eastern points are the
same as to San Fraiieisco. San Jose is an interior city, within fifty miles of
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San Francisco. los Angeles is also an interior city, 25 miles from San Pe-
dro, its nearest harbor. The rates between Los Angeles and San Pedro are
from 9 to 12} cents per 100 pounds on goods similar to those named in the
complaint. JLos'Angeles and San Diego are the principal commercial cen-
ters of southern California.- San Pedro is a seaport through which importa-
tions of :coal, lumber, and other commodities from the neighboring islands
and British America are brought in, and vessels come in ballast from San
Francisco to San Pedro, to be loaded with grain, but its commerce is very
small. Nons of the articles named in the complaint shipped from the Mis-
souri river, or places further east, have reached L.os Angeles through San Pe-
dro for many years. Seven or ¢ight years ago some agricultural implements
were shipped around Cape Horn to San Francisco. The time when shipment
of any of the articles named in the complaint was made from the east directly
through San Pedro or other Pacific coast port to Los Angeles was not within
the recollection of any witness testifying. Some goods are shipped from
New York by water to New Orleans; thence by rail to California and inter-
mediate places. Practically, there is no such thing as water competition
or a water route from the Missouri and Mississippi rivers and interior cities to
the Pacific coast in the carriage of the articles named. Many of them, such
as stoves, ranges, black hollow ware, when carried over a water route, are
liable to injury from rust. It is possible to ship most of the articles named
in the complaint from Atlantic ports and cities around Cape Horn to ports
and cities on the Pacific coust. None are so shipped to or through San Diego
or San Pedro, Cal. To what extent they are so shipped to San Francisco, or
through it to Los Angeles, if at all, has not been disclosed by the testimony
or otherwise ascertained in this investigation.”

And again:

“The agent of one of the defendant roads testified that seven or eight years
ago some agricultural machinery was carried around Cape Horn to San Fran-
cisco, and on this testimony alone rests the claim of water competition to
Los Angeles, nearly five hundred miles from 8an Francisco. That the mer-
chandise named in the complaint is not carried by sea from New York, or
by sea and rail from Cincinnati and interior points, to Los Angeles, through
San Pedro, appears from the evidence, and is confirmed by the fact that the
rail rates are higher to San Pedro than to Los Angeles. If they were so car-
ried through San Diego, they would necessarily go at the same rate to San
Bernardino, which is a trifle nearer than Los Angeles by rail to San Diego.
Possible competition by water is not sufficient to justify a greater charge for
the shorter distance. Under the provisions of the fourth section of the act to
regulate commerce, the competition must be actual and so counteracting as
to take the freight if the lower charge for the longer distance was not main-
tained. Such competition to Los Angeles is not established by the fact that
some of the articles named in the complaint were carried by sea to San Fran-
cisco seven or eight years ago.” .

Reference has already been made to the subsequent case of Rice v.
Railroad Co., where the facts were by the commission held to be such
as to establish the claim of the defendant that Los Angeles is such com-
petitive point in respect to the transportation of petroleum and its prod-
ucts as to justify a less charge for the longer haul to that city than for
a shorter haul to intermediate points. When the present case was be-
fore the commission, one port, (Redondo,) through which the evidence
shows large quantities of freight of various kinds are almost daily re-
ceived at Los Angeles, was not shown to have existed at all. - This port
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is distant about 18 miles from Los"Angeles; and is connected therewith
by two railtoads,—one formerly known as the “Redondo Beach Rail-
way Company” and the other as the “California Southern Railroad Com-
pany.”” Through the port of San Pedro, also, which is distant from
Los Angeles about 22 miles, and connected therewith by rail, large
quantities of freight, of almost all kinds and classes, are almost con-
stantly received. All of the freight thus brought to Redondo and San
Pedro for Los Angeles is brought by steamer or sailing vessel, much of
it in original packages, from New York to San Francisco, and from there
transhipped to Los Angeles by way of Redondo or San Pedro; some of
it by the Canadian Pacific Railroad to Vancouver, and thence by the
Pacific Coast Steamshlp Company’s ships to Redondo or San Pedro.
Some freight is also brought by water to San Francisco and San Diego,
and thencé down or up the coast, as the case may be, by rail to Los

Angeles. 'The evidence shows that i in addition to the five overland rail.
roads, to. ,wit,- {he Canadian Pacific, the Northern Pacific, the Central
Pacific, the. lAtch1son, Topeka & Santa Fe, and the Southern Pacific,
with their various connections, by which freight is transported from the
eastern and middle states to California, there is vshat is called the Dear-
born litte of sailing vessels between. l\ew York and San Francisco, the
Sutfon, hne of sailing vessels. between New York and San Francisco and
Portland, the Pacific Mail Steamship Companys line. of vessels from
New York to Aspinwall, connecting there with the Panama Railroad
running to Panama, and at that place with the company’s line of steam-
ers to- Ban Franqlsco, and that recently there has béen established a line
of steamships between New York and San Francisco by way of the
straits of Magellan, on some of which, at the time of the taking of the
testimony herein, there was afloat a larcre amount of freight of various
kinds and clagsses for some of the Los Angeles merchants. Los Angeles
ig a city of about 60,000 people, and because of its location in respect
to transporfation facﬂltxes, and because it is the most important poing
in southern Cahforma, it. was made .one of the terminal points of the
Pacific coast by the transportation companies. The evidence shows
that' a number of the large mercantile firms of San.Francisco, dealing
in some or:all of the commodities mentioned in the petition, have
branch houses there, some have agents, and that some of the local firms
do biisinéss to the amount of §3,000, 000 per annum. It is not stra,noe,
therefore, that there should be active competltlon between 'the carriers
for the transportatlon of its freight. The witness A. M. Sutton testified,
among other things, that he represents in San Francisco the line of chp-
per ships which are and ‘have been for years running from New York
and Philadelphia around Cape Horn to San Francisco; that they carry
almost every kind and class of freight, including the commodities men-
tioned in the petition; that they charter and load from30 to 35 ships a
year, bave 'no fixed rates, but make rates so as to compete with the
other water carriers, and with the overland railroads, and so as to get
the- business; that they solicit business as far west as Kansas City, St.
‘Paul, Milwaukee, Pittsburg, and Chicago; that they golicit freight for
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all parts of California, Oregon, and Washington; that they carry freight
constantly to southern California, chiefly to Los Angeles; that their
ships take all California freight to San Francisco, and, if billed to Los
Angeles, it is reshipped to San Pedro or Redondo in original packages,
and then by rail to Los Angeles. The witness Edwin Goodall testified,
among other things, that he represents in San Francisco the Pacific
Coast Steamship Company; that their ships go to San Pedro and Re-
dondo, to which ports within the last two years freights from San Fran-
cisco have been as low as one dollar a ton by reason of competition with
other water carriers and the railroads; that they are engaged in the
transportation of all kinds and character of merchandise; that goods
shipped in New York by steamers or clippers for Los Angeles and San
Bernardino are constantly reshipped at San Francisco in original pack-
ages to San Pedro and Redondo, from which they are taken by rail;
that they sometimes run twe or three freight steamers a week to those
ports, and including their passenger steamers, which also carry freight,
they would probably average one every other day; that they endeavor
to fix their rates so as to successfully compete with whatever opposition
they may have, whether from carriers by water or rail.

In the report and opinion of the commission, in finding, as it did,
from the evidence before it, that practically there was no such thing as
water competition or a water route from the Missouri and Mississippi
rivers and interior cities to the Pacific coast in the carriage of the arti-
cles named, it is said: “Many of them, such as stoves, ranges, black
hollow ware, when carried over a water route, are liable to injury from
rust.” ‘In the case here, A. A. Watkins, a member of the firm of W.
W. Montague & Co., whose principal place of business is in the city of
San Francisco, with a branch house in Los Angeles, testified that his
firm deals largely in stoves, ranges, registers, radiators, black iron stove
furniture, and hollow ware, and that of those commodities they ship
what would probably amount to about 75 car loads a year, and that
about 75 per cent. of them they ship by water to San Francisco,
and from there reship by steamer to Redondo or San Pedro what is in-
tended for Los Angeles and vicinity; that they ship by water because it
is cheaper to 'do so than by rail, after deducting their estimate of 3 per
.cent, for loss by rust; and that any increase in therail tariff would result
in their shipping stlll more laroely by water. The testimony in the case
is altogether too voluminous to refer toin detail, but I think it is safe to
say, generally, that it shows that the water carriers mentioned are now,
and that some of them for years past have been, competing with the
overland railroads for the carriage of general freight, including the ¢om-
modities mentioned in the petition, from the cities and country east of
the Missouri river to the Pacific.coast, including the city of Los Angeles;
that they are and have been actively engaged in such transportation, so-
liciting the freight, and carrying what they can get; and that they actu-
ally do-carry an important part of many of the commodities mentioned
in the petition. The fact that such means of transportation actually
-exists, and is actually and actively seeking the traffic, constitutes compe-
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tition, and was doubtlese:one of the most important factors in making Los
Angeles a terminal point. Not only does the evidence show that such
water competmon exists, but it shows that the shlpments by water are
increaing; and a number of the witnesses testify that, in the event the
all-rail- rates should be increased from what they are now, it would re-
sult in much larger shipments by water, both in quantity and kind.
For the reasons stated '] am of the opinion that the circumstances and
conditions attending the transportation of the commodities in question
to Los Angeles and San Bernardino are essentially - dissimilar, and
therefore that the long and short haul clause of the interstate com-
merce sct does not apply to the case. As has been said, it is not
claimed that the rates to San Bernardino are otherwise unjust or unrea-
sonable. If they are, other provisions of the act will afford relief. It
results from these views tbat petitioner is not entitled to the relief it
seeks in this court. It is accordingly ordered that the petition be dis-
missed, at its cost. ‘

" WARE v. WISNER,
" (Cireutt om D. Iowa, . D. Februsry, 1838)

1 Wri~—Rear Estarz—Lex Ret!Srra.
The validity of a will conveying real estate is to be determined by the law of the
place where the land lies.
8. Same—REvoorTioN—BirTE oF Hers.
By the'law of lIowa, & will is revoked by the birth of an heir after its execution.

8. SAME-~PROBATE—EFFECT OF.
The probate of a will, while it settles the question of dueexecution, does not estab-
'llish lvaliiii'r,y, or determine its force and effect upon titles to real estate claimed un-
er it,

4. ALIENS8—OAPACITY T0 TAKE BY DESGENT OR DxrvisEe
. Under Revision Iowa 1860, § 2498, an alien non—resldent oould not take lands ly-
Ing inithe state either by’ descent or devlse
5. BaME—MARRIAGE TO CITIZEN.
A non-resident alien woman who marrtes a citizen of the United States is ca-
g able ' bf inheriting in Iows, since she thereby becomes a citizen of the United
states, under Rev. St. U. 8. s 1994,
6. sznnsmp—-Cmmnxx BORN OF AMERICANS IN Fomm}u CoUNTRY.
Persons bornin a foreign country, of American parents, who resided there, but
who never renounced their citizenship, are citizens of the United States.

This is a. bill in equity, brought to quietv title to 1,288 acres of land
located in Franklin county, Iowa, Said land was entered by Asahel
Gage, who was a non-resident alien residing in Canada. Patents were
issued to him; and he held title until his death, which occurred July 1,
1861. He left surviving him eleven children, two of whom have since
died. At the time of his death, it'is conceded that two of his children,
John M. Gage and James D. Gage, resided in Iowa, and were citizens of
the United States. . It is also conceded that all the remaining children,

Lo



