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for temporary purposes, anine. reverfenidiy-seek to re-enterit. on thein re-
turn to their business and their homes, and is only apphcable to “Chinese
residing in China, or gome other foreign country, and abaut to come for
the first time into the Umted States for travel or busmess, or take up
theixr regidence.” . . i

The claim that a Chmese merchant long domlclled in the Umted
States, .on seeking to re-enter the same, after a temporary absence, should
be required o produce a certificate of the Chinese government, concern-
ing facts-of which such government conld not, in the nature of things, be
expected to have any knowledge, is fitly characterlzed by the chlef jus-
tice a8 “unreasonable and absurd.”

The zuling in Lau Ow Bew governs thls case, The. decxslon of the
district court, though givep on a ground in which we do not concur, is
correct, and must be a.ﬂirmed and it is'so ordered.

0

;Bmcxn.t. et al 'y MAYOR, Emo. OF CITY oF BALTIMOBE.
i : .

(cmuu C’o‘u’rt. D. Mamuma. April 27, 1899, )

1. PATENE ¥OR INVENTIONS—UNCERTAINTY 'bF CrAIM—WATER' Hm'mn ror FiRe EN-
GINES.

Letters patent No. 81,189, 1ssued August 8, 1868 to William A. Brickill, cover a
wates heater conhected With'the bofler of a steam fire' éngine by two detachable
pipes, one carrying the cold water to the heater and the other returning it, heated,
1o the boiler, thus “maintaining a free circulation between the boiler and heater, »
and keeping the water in 'the boiler always hot, so as to expedite the generation of
;8team on a fire call.  Pipes controlled by cocks connect the heater with a water
tank, and when the engine is away the. sa?e circnjation is established and main-
‘taitiéd betweéri the heater anid the tanlk, “thé object veing to preserve the coil or
heater.” The claim is for the “com bmatlon. with a steam fire engine, of a heating
ﬁ)para;us, constructed substautially as described, for the purposes fully set forth. ”

eld, ‘that it suMiciently appears that thé tank is'a part of the heater, and not a
sepg;igte plement of the combina.txon, and the patent is not vo:d on its face for un-
certainty.

9. SaME—CoMBINATION, ‘ ’

Constriing the tank as part of the heatmg apparatus, the claim cannot be said to

sh w. ggr];i«t ace only an unpatentable gggregation of parts, since there is a joint
erating action between the heater and the boxler, and the action of each
inﬂuenoes the actxon 'of the other.

At Law. Action by Wﬂham A. Brlcklll and others against the mayor
and city council of Baltimore for damages for infringement of letters pat-
ent No. 81,132, issued to plaintiff Angust 8, 1868, for an improvement
in “feed-water. heaters for gteam fire qumes.” Heard on. demurrer to
‘the declaration. . Overruled..

The specifications describe, substantmlly, a water heater connected
with the boiler of a steam fire engine by two detachable pipes, one car-
-rying the cold. water to:the heater, and the other returning it heated to
the. boiler; thus “maintaining a free circulation. between the boiler and
heater,” and keeping the water in the beiler always het'so aa to expedite
.the generation of.steam on a fire call. . Pipes controlled by.cocks con-
nect the heater with a water tank, and, when the engine is away, the



BRICKILL ¢..MAYOR, ETC., OF CITY OF BALTIMORE. 275

same circulation is established and maintained between the heater and
the tank, “the:object being to preserve the coil or heater.”
Raphael J. Moses, Jr., Arthur Stewart, and A. O. Trippe, for plaintiffs.
Albert H Walker and Albert Ritchie, Corp Counsel, for defendant

MORRIS Dlstnct Judge. The ground of demurrer urged at the hear-
ing is that the plaintiffs’ patent is void on its face, because it does not
point out and distinctly claim the part, improvement, or combination
which the patentee claims as his invention or discovery; and it is also
urged that the patent is void because it'appears upon its face to be for
an unpatentable aggregation of a steam fire engine and a heating appa-
ratus. The claim of the patent i3 expressed in the following words:

“Having thus described my invention, what I claim as new, and desire to
secure by letters patent, is the combination with a steam fire engine of a heat-
ing apparatus constructed substantially as described, for the purposes fully
set forth.”

The specifications describe the water heater, and the means by which
it is to be connected with the boiler of the steam fire engine, so as to
establish and maintain a circulation of water between the heater and
the boiler while the engine is in the engine house. In describing the
construction of the heater, mention is made of an attachment to it called
a “water tank,” which comes into use when the fire engine is detached,
and which then preserves the heater from the danger ot burning out.

It is urged that, if the claim be construed to include the water tank
as one of the elements of the combination, then the claim is not for a
patentable combination, but for a mere aggregation of devices, because
the water tank does not come into use until the boiler is taken away;
and there is therefore never any joint action between the boiler and the
tank. It is further contended that, if the claim be read as if the tank
had been disclaimed as an element, still it is argued that there is no
combined co-operating action resulting from the attachment of the heater
to the boiler, and that the boiler is simply the inert receptacle of the hot
water circulating through it, the heater being the only thing which acts
at all. This line of argument, it appears to me, leaves out of considera-
tion the beneficial result which is the objeet of the combination, and
seeks to put a much too restricted and artificial construction upon pat-
entable combinations. The object sought to be accomplished is to
keep the water in the boiler constantly hot, without keeping up all the
time a fire under the boiler, awaiting the time when the fire engine
might be needed, so that steam can then be quickly raised. This can
be accomplished on]y by c¢ombining with and attaching to the boiler
some heating device in such manner that the water will circulate between
them. As stated by Mr. Justice Curtis in Forbush v. Cook, 2 Fish. Pat.
Cas. 668: »

“It is not necessary that the several elementary parts of the combination
should act simultaneously.  1f those elementary parts are so arranged as to
produce some one practical result, which result, when attained, is the prod-

uet of the simultaneous or successive action of all the elementary parts,
viewed a8 one entiré whole, a valid claim for thus combining those elemen-
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tary parts may be made.’ Nor is it requisite to include in the claim for a
combination, as elements thereof, all the parts of the machine which are nec-
essary to its action, save.as they may be understood as entering into the mode
of combining and arranging the elements of the combination.” McKesson v.
C’aﬁrnrick, 19 Blatchf. 158, 9 Fed. Rep, 44; Smith v. Fay, 6 Fish. Pat. Cas.
446,

It is not a tenable proposition to say that the boiler is a mere inert
receptacle, incapable of any joint action. The object to be attained is
to enable the boiler to furnish steam as quickly as possible when the de-
mand for it comes. The combined action of the heater and the boiler
accomplishes this result, although by successive steps. The water cir-
culates through the connecting pipes between the boiler and the heater,
and oneé could not act without the other to accomplish the result pro-
posed, although the final result is attained after the boiler is detached
from the heater. I take it, therefore, that there can be no more. objec-
tion to a claim for a combination of the heater and the boiler than there
wauld be to a combination of an erigine and a condenser, or of a boiler
ahdia water feeder of any sort; and that itis quite clear that, if the claim
or the specification distinetly disclaimed the water tank as an element,
the combination would not be on its face open to any obJectlon as an un-
patentdble aggregation. :

Thetonly question, then, is whether the claim is uncertain as to the

elements of the combmatlon In his specifications the patentee states
that he is—-
“ Well ‘aware that the form of the heater used, as well as of supplying water
after the engine has been detached therefrom, may be varied without chang-
ing the nature of my invention, which, as already set forth, consists in con-
necting, to or combining with a steam fire engine a heating apparatus, so that
water eated to nearly the boiling point may be supplied to the boiler of the
engine, that the steam may be more rapidly generated, and consequently I do
not wish to be understood as intending to claim any peculiar arrangement of
heating apparatus herein shown.”

_ Reading the claim in connection with this explicit statement in the
specifications, I can perceive no uncertainty in the claim. It expresses
to my mind that there are but two elemuents in the combination,—
one & steam fire engine and the other a ileatmg apparatus, constructed
substantially as described. Just what scope is to be given to the words
“constructed substantially as described ” cannot intelligently or rightfully
be decided upon a demurrer in advance of testimony as to the alleged
infringement. . To do so would be to necessarily dlsreorard the rule that,
where a claim is open to two constructions, the oene will be adopted
which will preserve to the patentee his actual invention. ‘There is no
moré’ uncprtamty in this case as to the actual extent of the claim than
there is in évery case in which it may be necessary to consider the state
of the art at the date of the application, in order to define the limits and
geope lof the invention described in the patent. The demurrer is over-
ruled,!

'1This patent was also sustained, on demurr r, on substanually the sa.me grounds, in
Brickill v. City of Hartford, 49 Fed, Rep. 3
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G. G. Warre Co. v. MiLLER ¢ al.

(Circuit Court, D. Massachusetts. April 27, 1892.)

1. TRADE-MARK—INFRINGEMENT—BOURBON WHISKIES.

Plaintiff and his predecessors have long used upon their whiskey barrels a trade-
mark congsisting of a picture of a chicken cock standing upright, within a circle
surrounded by the words, “0ld Bourbon Whiskey, Bourbon Co., Ky.,” and below the
picture the words, “From J. A. Miller, Paris.” For over 30 years this brand has
been known to the trade as “Miller’s Chicken Cock Whiskey?” or “Chicken Cock
Whiskey.” Defendants, doing business in Boston, adopted a like picture, includ-
ing thecircle; their brand being called “ Miller’s Game Cock Rye.” On thelabel, in
smaller type, are the words: “The King of all Whiskies. John Miller & Co., Sole
Proprietors, Boston, Mass.” Held an infringement; and it is immaterial that de-
fendants use the device both upon barrels and bottles, while plaintiff has hereto-
fore used it'only on barrels, and that defendants’ whiskey is a “blended” whiskey,
having but one stamp, while plaintiff’s is a “straight” whiskey, having two stamps,

2. SAME—PRELIMINARY INJUNCTION.
A preliminary injunction against the use of a trade-mark will be granted when
from the affidavits the court is satisfied of the infringement, unless there are spe-
‘cial circumstances which take the case out of the general rule. :

In Equity. Bill by the G. G. White Company against Jobhn Miller
¢t al. for infringement of trade-mark. On'motion for a preliminary in-
junction. Granted. :

. Avery & Hobbs, for complainant.

Russell & Putnam, for defendants.

"Cour, Circuit Judge. : This is a motion for a preliminary injunction.
As early as 1856, James A. Miller, of Paris, Bourbon county, Ky., who
was then engaged in the business of manufacturing and selling whiskey,
designed and adopted a certain trade-mark, which is the subject-matter
of the present suit. The complainant, through mesne conveyances from
Miller, became and is now the exclusive owner of said mark. The trade-
mark consists of the representation or picture of a chicken cock stand-
ing upright within a circle surrounded by the words, “Old Bourbon.
Whiskey, Bourbon Co., Ky.,” and within these encircling words, and be-
low the representation or picture, are the words, “From J. A, Miller,
Paris.” This whiskey, for more than 30 years, has always been known
in the trade as “Miller’s Chicken Cock Whiskey” or “Chicken Cock
Whiskey,” and it has been noted for its high grade and uniform excel-:
lence; and this mark has been stamped upon every barrel or package of
whiskey made or sold by Miller or his successor in the business. . The
defendants are the firm of John Miller & Co., doing business as whole-
sale liquor dealers in the city of Boston. About the year 1887 the de-
fendants adopted a brand or trade-mark for their whiskey which con-
sists of a cock standing upright, inclosed in a circle, and which s called
“Miller’s Game Cock Bourbon” or “Miller’s Game Cock Rye.” ' There
is also printed on the label in smaller type, and underneath the picture,
the words, “The King of All Whiskies. John Miller & Co.,-Sole Propri-
«etors, Boston, Mass.” In 1885 the defendants adopted a label for their
whiskey which varied in some particularg with the form.above described. -



