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by conseht of the legislature, and the property was not liablé to execu-
tion and sale for the debts of the city. By the compromise batween the
city and the wharf company, and the confirmatory act bf the legislature,
a sale of this property so held by the city for public use to a private cor-
poration was authorized and confirmed. Thelegislature, by the same act,
directed that the proceeds of the sale should be held by the city on the
same trust, substantially, as the property sold, namely, for the use of the
present and future inhabitants of the city of Galveston, and should not
beliable for its debts. In my judgment, the city holds as a trustee, and
for that reason the trust property cannot be sold for itsidebts. The leg-
islature has, in effect, said that it should not be sold for the city’s debts,
and this is another reason why it cannot be sold on execution against
the city. The same reasoning applies to the dividends declared upon
the stock. They are not the property of the city, nor liable for its debts.
The city is a trustee of the dividends, as of the stock itself. It would
be a futile thing for the legislature to say that the stock should: not be
liable for the debts of the city; if all its fruits and profits could be seized
ag they accrued, and subjected to the payment of the city’s debts. It
seems, therefore, to be the duty of the court to refuse any decree orjudg-
ment directing the sale of this stock, or a sequestration of its dividends;
and: it is so ordered. : o .

4"

Unitep States v. Gen Liem.

(Cireutt Court of Appeals, Ninth Circuit. April 18, 1892.)

1.- AcT or SEPTEMBER 13, 1888, B .
This act having been passed subject to the ratification of a treaty then pending
between the United States and the emperor of China, which was never ratifled, 13
-i.--not in force, except section 13 thereof. ' . Cadeet
2.. APPEAL. TO THE DISTRICT JUDGE. ' - . -

... The phrase “district judge of the district,” in section 18 of the act of September
18, 1888, construed, and held as the equivalent of the “district court of the dis-
trict, ” and a writ of error will lie from this court to the judgment thereof.”

8. CHINESE MERCHANT. i
"~ i A Chinese merchant domiciled in the United States, on his return thereto from a
7. temporary absence therefrom, is .not required to produce the certificate provided
fsor in the act of July 5, 1884, in the case of persons first coming into the United

" Btates. ' '

" 48 Fed. Reép. 825, affirmed, -
(Syllabus' by the Court.)

Error to the Distriet Court of Washington,
At Law. ‘ ‘
Pairick H. Winston, for plaintiff in error.
Charles L. Weller, (Wm. H. While, of counsel,) for defendant in error.
+ Before'GILBERT, Circuit Judge, and Deapy and Hawiey, District
Judges. : ‘ o

;DEADY, District Judge. .On October 7','1891, Gee Lee, alias Lee: Hoy,
was arrested and brought before a commissioner of the circuit court of
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the United States, under section 13 of the act of September 13, 1888,
(25-8t. p. 47 9,) and charged with unlawfully entering the Umted
States.

On the hearing the commissioner found the accused to be a native of
China, who had entered the United States from the port of Victoria with-
out a certificate showing that he was a person entitled to enter the United
States, and ordered him deported. .

Gee Lee appealed from the order of the commissioner to the district
judge. .

On March 3, 1892 the judge ﬁled the following findings of fact:

“The defendant, Gee Lee, alias Lee Hoy, i$ a native of China; that he came
to the United States from China in the year 1880, and has made his home in
this country ever since. . For the first eight years after his arrival he belonged
to the laboring classes, and was employed as a cook.

“ At the end of eight years he ceased to pursue the avocation of a cook, pur—
chased a stock of merchandise, and for upwards of three years last past he has
been a merchant at Port Angeles, in thisstate. He has frequently visited rel-
atives at Victoria, B. C., but has never been out of the United States since his
first arrival here in 188() except for the purpose of making said visils, when
he always. traveled by the regular passenger steamboats, and always landed,
on returning,. Wlth the knowledge and consent of the collector of customs, at
Port "Townserd, ~ Thers is no- questxon as to hisidentity. He is as well known
at Port Angeles, the community in which he lives, as any other merchant
there. In the month of September, 1891, he went to Victoria, B. C., to visit
a sick relative, On the 1st day of October, 1891, he returned from Victoria
as a passenger on the regular passenger steamer Geo. E. Starr, and was per-
mitted to land by the collector of customs, partly upon certificates of his iden-
tity and occupation as,a:merchant living at Port Angeles, given him by well-
known citizens of that place, but chiefly upon his own personal recognition
of the man, and knowledge as to his residence and business at Port Angeles,
as aforesaid. After the landing he was allowed {o go to Port Angeles, and
was not molested for a period of two weeks, when he was arrested upon ‘the
charge of being a Chinese, person 06t lawfully entitled to be or remain in the
United States. That at the time he entered the United States from the for-
eign country of British Columbia, to wit, October 1, 1891, he had no certifi-
‘cate, as prowded by the sixth section of the restrietion act, as amended by
the sct of July 5, 1884.

*" “The court concluded from these premises—s (1) That the defendant i is not
in fact one of the class. of persons not:lawfuily entitled to remain in the United
Stntes' [by which I understand that he was lawfully entitled to so remain.]

“w'¢{2y That, Having been permitted by'a collector of customs to land, after
a temporary absence from the United States, without fraud on his part, the
defendant cannot be lawfully sent out of the United States because of a mere
error in a collector in not exacting legal evidence of the facts as to his iden-
tity and the nature of his business. ' In my opinion, the law does not author-
ize, but forbids, the execution of the warrant issued by the commissioner
in this case. It is the judgment of this court, therefore, that the order and
judgment, of the commissioner be reversed.’” -

In the opinion of the court whlch accompamed the findings of fact and
conclusmns of law the court appears to have assumed that section 12 of
the act of September 13, 1888, is in force, and that consequently the ac-
tion of the collector in admlttmg Gee Lee was final, and not reviewable
by the court.: ;
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But we are of opinion that such section never went into force.

It occurs in a statute entitled “An act to prohibit the coming of Chi-
nese laborers to the United States,” the taking effect of which so far is
made to depend upon the ratification of a treaty then pending between
the United States and the emperor of China, which ratification bhad never
taken place.

Particular provisions of'the act may be in force, as not being within
the purview thereof, as declared in section 1, as follows: “It shall be
unlawful for any Chinese person, whethera subject of China or any other
power, to enter the United States except as hereinafter pr0v1ded ”

Such is section 13 of the act, which provides for the arrest and depor-
‘tation of “any Chinese person * * * found unlawfully in the United
States,” and under which this proceeding was instituted.

It follows that section 12 of the statute, which is wholly taken up
with the future landing or excluding of Chinese passengers by the col-
lector, is not in foree, and his act in admitting or refusing Gee Lee to
enter the United States is not final; but the truth of the matter may be
inquired into in any appropriate judicial proceeding, of which habeas
corpus and arrest for being unlawfully in the United States are two.

Section 13 of the act of 1888 contains this clause: “But any such
Chinese person, convicted before a commissioner of a United States court,
may, within ten days from such conviction, appeal to the judge of the
district court for the district.”

No express provision is made for an appeal from the judgment of the
district. judge in such a case:

Section 6 of the act of 1891, creatmg this court, provides that it “shall
exercise appellate Jurlsdlctlon to review by appeal or by writ of error
final decision in the district court * * * in all cases other than those
provided for in the preceding section” of the act.

If, under the circumstances, the words “the judge of the district court
for the district” can be held eqmvalent to the words “the district court
for the district,” a writ of error will lie from this court to review the
judgment.

We are of the opinion that the statute should be s0 read. The learned
judge of the district court, from the allowance by him of the writ:of er-
ror, evidently so thought. KEvery argument of convenience and utility
favors this conclusion. Umformlty of decision in a very important mat-
ter will thus be secured.-

“ Judge of the district court” and “district court” are not, strictly speak-
ing, convertible terms. But they are 8o in a popular sense, and it is
safe to assume that congress, in the use of the former phrase, in this con-
nection, intendéd to give the party an appeal to the district court of the
district.

* Since. the decision in the court below, the Case of Lau Ow Bew, 12
Sup. Ct. Rep. 517, has been decided by the supreme court, in which
it is held that the certificate required by section 6 of the act'of May 6,
1882, as amended by the act of July 5, 1884, does not apply to Chinese
.merchants domiciled in the United States, who, having left the country
v.50F.no.3—18
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for temporary purposes, anine. reverfenidiy-seek to re-enterit. on thein re-
turn to their business and their homes, and is only apphcable to “Chinese
residing in China, or gome other foreign country, and abaut to come for
the first time into the Umted States for travel or busmess, or take up
theixr regidence.” . . i

The claim that a Chmese merchant long domlclled in the Umted
States, .on seeking to re-enter the same, after a temporary absence, should
be required o produce a certificate of the Chinese government, concern-
ing facts-of which such government conld not, in the nature of things, be
expected to have any knowledge, is fitly characterlzed by the chlef jus-
tice a8 “unreasonable and absurd.”

The zuling in Lau Ow Bew governs thls case, The. decxslon of the
district court, though givep on a ground in which we do not concur, is
correct, and must be a.ﬂirmed and it is'so ordered.

0

;Bmcxn.t. et al 'y MAYOR, Emo. OF CITY oF BALTIMOBE.
i : .

(cmuu C’o‘u’rt. D. Mamuma. April 27, 1899, )

1. PATENE ¥OR INVENTIONS—UNCERTAINTY 'bF CrAIM—WATER' Hm'mn ror FiRe EN-
GINES.

Letters patent No. 81,189, 1ssued August 8, 1868 to William A. Brickill, cover a
wates heater conhected With'the bofler of a steam fire' éngine by two detachable
pipes, one carrying the cold water to the heater and the other returning it, heated,
1o the boiler, thus “maintaining a free circulation between the boiler and heater, »
and keeping the water in 'the boiler always hot, so as to expedite the generation of
;8team on a fire call.  Pipes controlled by cocks connect the heater with a water
tank, and when the engine is away the. sa?e circnjation is established and main-
‘taitiéd betweéri the heater anid the tanlk, “thé object veing to preserve the coil or
heater.” The claim is for the “com bmatlon. with a steam fire engine, of a heating
ﬁ)para;us, constructed substautially as described, for the purposes fully set forth. ”

eld, ‘that it suMiciently appears that thé tank is'a part of the heater, and not a
sepg;igte plement of the combina.txon, and the patent is not vo:d on its face for un-
certainty.

9. SaME—CoMBINATION, ‘ ’

Constriing the tank as part of the heatmg apparatus, the claim cannot be said to

sh w. ggr];i«t ace only an unpatentable gggregation of parts, since there is a joint
erating action between the heater and the boxler, and the action of each
inﬂuenoes the actxon 'of the other.

At Law. Action by Wﬂham A. Brlcklll and others against the mayor
and city council of Baltimore for damages for infringement of letters pat-
ent No. 81,132, issued to plaintiff Angust 8, 1868, for an improvement
in “feed-water. heaters for gteam fire qumes.” Heard on. demurrer to
‘the declaration. . Overruled..

The specifications describe, substantmlly, a water heater connected
with the boiler of a steam fire engine by two detachable pipes, one car-
-rying the cold. water to:the heater, and the other returning it heated to
the. boiler; thus “maintaining a free circulation. between the boiler and
heater,” and keeping the water in the beiler always het'so aa to expedite
.the generation of.steam on a fire call. . Pipes controlled by.cocks con-
nect the heater with a water tank, and, when the engine is away, the



