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rule to be,. “if the plaintiff has 4 cause of action in tort oraipon contract
against several defendants, which is joint, or, being joint and several; ds
declared on joihtly by:the plaintiff, the defendants cannot, by tendering
~ Bepiarate issues in their answers, create separable controversies, so as to

authorize a removal of the cause.,”. - But the. plaintiffs here cannot, by
joiming entirely sephrate and distinct ‘causes of action, some legal and
sbile equitable, upon each and every bill of lading; upon each and every
~ polioy . of insurance, and upon the contract of the compress company,

severable: alike, ;also| as to.‘themselves;, 80 .that each and ‘every marine
company has each and every cause of action all to itself upon all these
contracts, possessing not one sirigle: elenient :of joint right or joint liabil
ity among them all, defeal the federal jurisdiction over any one of them,
where the conditions of the removal act are complied with in time, and
any of the proper defendants’ make' the application. - Overrule the mo-
tion. c s T e . »
" Nofe. 'Hind upon re-examination of the tecord that the“C., V. & C. Line " is attached
a8 a:non-resident under the Tehnessee Code, and garnishments were issued on that-at-
tachment. But it is still plain that this garnishmeut of the five companies was only inci-
dental to the suit as against the C., V. & ., Line, and did not at all affect Lthe fact that the
fire companies are made parties ou their own account, and are:.sued in that capacity.
The faet that they are also garnishees .as to a co-defendant, and occupy this dual relg-
tion to the record, does ndt in any sense change the attitude of the case in this matter
of the removability of 'the suit. : If they were discharged as gartishees on their dnswer
to that process that they owed nothing, they would still, on this record, be parties to
the suit, and would be compelled to answer such decree for contribution or other relief
a8 might be given against them.! ‘ R )
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... .- The courts will not, by reason of their jurisdiction of the parties to a cause, de-

" termine their respective rights to enter or purchase from the Urited States a tract

.. of the pubiie land, when the.controversy between them remains pending before the
. land department of the government; nor will they pass.a decree that will render

. void a'patent when issued. Marques v. Frisbie, 101'U. 8. 478, applied.

In Eq,u‘i;ty‘-if.On demdrrer to-bill. . Lo »

- The complainant in her bill alleges that she is a-bona fide settler upon
80 acres of the public land situated within the S8ae and Fox reservation
in Richardson county, Neb.; that she became an-actual settler and oc-
cupant- upon !said land with. .the intent of purchasing from the United
States, and becoming the owner thereof, underan actof congress author-
izing its sale, approved August 15, 1876, (19 St. p. 208;) that said land
was duly appraised, as required:by:said statute, at $5 peracre; that com-:
plainant, on: the 21st day of June, 1878, made ths requisite proof before
the.register.and. receiver of the land office at Beatrice, Neb., and that she:
then paid to. the. receiver of :said land office the sum of $133.34; being'
the first payment of one third of the purchase. price, and thereupon she
was allowed to enter said land,ignd: received fromsaid officer a certificate
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showing the said facts. The bill proceeds to aver the making of im-
provements and- other facts tending to shew that complainant was “an
actual settler ” within the meaning of the statutes. It is further averred
that on the 26th of August, 1879, the defendant Vassor served com-
plainant with notice that he would contest her right to enter said land,
and that afterwards a trial was had before the register and receiver, who
dépided in complainant’s favor, and held that she was an actual settler;
and that thereupon said Vassor appealed: irom said ruling to the com-
missioner of the general lind office at Washington, by whom the deci-
sion below was reversed, and it was declared that Vassor had the right.
to-enter the land. It is alleged that Vassor was not an actual settler,
and had no right to enter;the land, and that the decision of the commis-
sioner of the general land office was incorrect, and not sustained by law;
that complainant has fully coniplied with thelaw, and the respondent Vas-
sor has not; that since the commencement of this suit respondents have
paid one or more installments upon the land, and now unjustly claim that
one or both have the exclusive right to purchase, and that they have ex-
pelled complainant from the land, and that defendant Vassor has exe-
cuted a deed conveying said land to defendant Quinlan, who is charged
with notice of complainant’s rights. It is not alleged ‘that a patent has
been issued to either claimant. The prayer is for decree that complain-
ant has the first, sole, and exclusive right, as against defendants, to en-
ter and become the purchaser of said land, and tnat whatever right the
respondents may have is subordinate and subject to her rights, and held
by them simply ag trustees for her, and that they be ordered to convey,
ete. x

‘C. Gillespie and E. W. Thomas, for eomplainant.

Manderson & Congdon, for respondents.

. -McCrary, Circuit Judge.  This case falls clearly within the principle
announced by the supreme court of the United States in Marquez v. Fris-
bie, 101 U. S.:473. It is there held, in a case very analogousto the éne
before us, that a court will not, by reason of its jurisdiction of the par-
ties, determine their respective rights to a tract of land which are the
subject-matter of a_pending controversy inthe land department, nor will
it pass a decree which will render void a patent when it shall be issued.
Relief in that case was refused because it appeared—First, that defend-
ants had not the legal title; second, that it was in the United States; ‘and,
third, that the matter was still in fierd, and under the control of the land
officers.” For the same reason we must refuse relief in the present case.
The effect of a decree, if one were rendered in accordance with the prayer
of the bill, would ‘be to interfere with the officers of the government while
in the discharge of their duties in disposing of the public lands, and
this the courts will: not do. Litchfield v. Register, 9 Wall. 575; Gaines
v. Thompson, T Wall. 347; Secretary v. McGarrahan, 9 Wall, 298; Marquez
v. Frisbie, supra. It is unnecessary to determine the question whether
the decision of the land department that complainant was not an actual
settler is the decision of a question of fact, and, in the absence of fraud,
final and conclusive. The demurrer to the bill is sustained.
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BARLING e al. v. BANE oF BririsH NORTH AMERICA.

G (Cireuit Court of Appeals, Ninth Circuit. _Apri.l 23, 1892.)

'

1, Brare LEeeIsLATION—SUrts v NAT1oNAL COURTS, .
The act of the California legislature of April 1, 1876, entitled “An act con-
" eerning corporations and persons engaged in the business of banking,” does not
. prohiliit such corporations or persons from maintaining actions in the national
courts, nor hag the legislature the t?ower so to do; nor does the act apply to
‘business done by a foreign corporation without the state,

9, NoTe ‘PAYABLE:TO BEARER = -
.- A-note made by a California corporation payable to itself and indorsed in blank,
and delivered to another, is a note payable to bearer; and a foreign corporation,
which subsequently becomes the hiolder thereof, may maintain an action thereon in
- +-,the national court, sitting in, California, against. a citizen -thereof. and may also
mgintain such action against such citizen who is a stockholder in such corporation
' on the ground of his statutory liability for the debts of the corporation, even if sai
.npte is payable to order. . .
8. .JURISDICTION. ) N :
©'" A'party against whom a judgment is rendered in a district or circuit court may
- ‘talke the case to the supreme court directly on the question of jurisdiction, if the
same is at issue, or to the circuit court of appeals on the whole case, and the court
of appeals may, if it sees proper, certify any question arising therein to the supreme
+eourt. . v
. 46 Fed. Rep. 857, affirmed. ..
(Syliabus by the Court.) :

Error to the Circuit Court of the Northern District of California.
© At Law. Affirmed. - : _ ;
Daniel Titus, for plaintififs-in erron.
‘Carter P. Pomeroy, for defendant in error.
5 Before McKEn~Na and Gireerty Circuit Judges, and Deapy, District
udge. ‘ i

“DEApy, Distriet Judge. - On April 5, 1888, the Alaska Improvement
Company, a corporation formed under the laws of California, drew three
bills .of exchange on William T. Coleman & Co., citizens of the state.of
California, payable to itself, the first two in 60 days, and the third in 90
days, after date, for the sum of $2,740, $2,500, and $4,000, respec-
tively, and on the same day indorsed the same in blank, and, before ma-
turity thereof, transferred and delivered the same to said Coleman & Co.,
who subsequently, and before maturity thereof, in consideration of the
amount of the face of said bills, paid them by the plaintiff, transferred
and delivered the same to it in the state of Oregon; and on April 27,
1888, said bilis were duly accepted by said Coleman & Co., who failed
to pay them, upon due presentation for that purpose, of all which the
Alagka Company had notice and neglected to pay the same.
+On April 8, 1890, this action was ecommenced in the circuit court by
the plaintiff against the deféndants Barling and Eva, citizens of Cali-
fornia, and stockholders of said Alaska Company, under section 822 of
the Civil Code of California, which provides that— . .

“Each stockholder of a\'cor.po‘ratioﬂis individually and personally liable for
such proportion of its debts and liabilities as the amount of stock or shares

1



