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propetly joined as defendants in this action. The exception a8 to the
newspaper article is theréfore maintained. - The exception of misjoinder
is overruled, and the defendants have 10 days in which to answer the
plaintiff’s petition.

LApsLEY 0. UNIoﬁ Pac. R. Co.

(Circuit Court, N. D. Iowa. October 10, 1891.)

1. AccineNTs AT RatLway CroseiNgs—RiINGING BELL.
, Under the statutes of Iowa, in cities the employes of a railway company, operat-
‘- ing‘its trains-are reguired to commence to ring the bells 60 rods before reaching
the crossing, and to continue to ring it until the crossing is reached, and the omis-
.- 8ion to comply with this statute is negligence.
2. 'SAME—RATE OF SPEED AT CROSSING. ) :
There being no statute regulating the rateof speed at crossings, the common-law
rule-applies, which is that the duty and obligation rests at all times upon the rail-
road company to use ordinary care and prudence in the management of its trains
in approaching crossings, so that no unnecessary risk or hazard shall be cast upon
the public, who have the right to pass over said crossing, taking into consideration
their location and surroundings.

8! SAME—~FLAGMAN AND GATES AT CROSSINGS.

. The question of whether ‘the railroad company should have flagmen or gates at
crossings, in the absence of statutes, depends likewise on the circumstances, such
as the amount ot travel over the crossing, the obstructiouns, etc., and is a matter of

. .. faet.to be determined by the jury.

4. SAME—IMPUTED NEGLIGENCE,

v Whiere & woman is riding on the back seat of a two-seated spring wagon, which
is driven by her brother, who owns the team and wagon, and over which she has
no control, and she is injured in a collision at a crossing by a railway train, if the

‘negligence of the brother in driving upon the crossing contributes to said injury,
held, that sald contributory negligence cannot, as a matter of law, be imputed to her.

At Law. Action by James J. Lapsley, administrator of the estate of
Eliza J. Lapsley, against the Union Pacific Railroad Company, to re-
cover damages for causing the death of his intestate. Verdict and judg-
ment for plaintiff in the sum of $1,000.

:A. 8. Wilson and S. H. Marsh, for plaintiff,
.- Wright & Hubbard and Wright & Baldwin, for defendant.

. Smiras, District Judge, (charging jury.) In this case the plaintiff,
as administrator of the estate of Eliza J. Lapsley, seeks to recover
against the defendant company for the amount of damages it is claimed
was caused to the eslate of Eliza J. Lapsley by reason of the fact that
in November a year ago Miss Lapsley was killed by an accident hap-
pening upon the track of the defendant company. In order to entitle
the plaintiff to recover under circumstances of this kind, it is not
sufficient simply to show that an accident has happened, and that in-
jury or .death has resulted therefrom, the accident being caused by a
collision with the train of the defendant upon the road of the defendant
company. The burden is upon the plaintiff of going further, and show-
ing, in the first instance, by a fair preponderance of the credible testi-
wony in the case, that the accident was caused by negligence upon the
part of the railway company. In other words, this action is one that is.
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based on the charge of negligence, and the burden is upon the plaintiff
of establishing it in the first instance. In this case there are three alle-
gations of negligence made against the defendant company. Before pass-
ing to them, however, I will say, gentlemen, that the main facts in the
matter are not in dispute between the parties. The evidence shows
without contradiction that in November a year ago Miss Lapsley was in
a wagon, being drivenalgng the line of Leech street in this city, and that
that street intersects or crosses the line of the defendant company; that
while the wagon was being driven over the track of the defendant com-
pany it was struck by a train belonging to the defendant company, and
that Miss Lapsley was thrown out, and received injuries which caused her
immediate death. It is charged in the petition that the defendant com-
pany was guilty of negligence in three particulars. In the first place, it
18 said that there was no proper signal given of the approach of the train.
Now, gentlemen, before passing to the particular facts, I should say to
you that under the law of Iowa railroad companies have the right to place
their tracks and run their trains upon a level with other highways; in
other words, under the law of Towa, a railway track and a public high-
way, likea street in the city, may be legally placed upon the same grade
and intersect each other; so that as a necessary consequence it follows tha:
in passing trains along the track of the railway company and persons driv-
ing vehicles along the street, where the street and railway track intersect
each other upon the same level, there will be therefore necessarily danger
of collision unless proper care is exercised by both parties to prevent a
collision at any given time. Therefore, under this law, the railroad com-
pany had a right to have its track where it was, and to run its trains over
and along that track. Also, the public had a right to pass over Leech
street,~—to drive vehicles over the same; but by reason of the fact that
there would be danger of a collision unless proper care is exercised on the
part of both the railway company and the persons using the street or high-
way, the law imposes upon both parties the duty and obligation of using
and exercising proper care,—guch care as a reasonable and prudent man
should exercise in view of the circumstances that surround them at the
time that either or both parties purpose to make use of the legal right
that they have,—on the part.of the railway company of rurnning its train
on its line of track over the highway, and on the part of the citizens
of passing over the street across the track of the railway company, when
they know that there is a liability or a possibility of trains coming along
that track. Now, the amount of care or duty that is required by the
law is the same as to both. ~ The same rule is applied to both the rail-
way -company and to the individual citizen; and that is, as I have al-
ready said, the duty of exercising the amount of care and caution and
skill that ordinarily prudent men should exercise in view of the circum-
stances that surround them at the particular time. Furthermore, it is
a principle of law that wlien human life or limb may be put at risk or
danger the care and caution and the skill that should be exercised -is
higher:or greate: than under circumstances where human life and lxmb
may not:be put at risk or danger. :
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As T have before stated to you, the plaintiff makes in this case three
charges of negligence against the defendant company in the running and
management of its train at this particular time when the accident hap-
pened. - The first .is that no proper s1gnal was given of the approach
of the train. The statate of Iowa requires that, when approaching a
crossing where a highway intersects -or- 6rosses a railway track, it is the
duty of the company to cause the whistle upon the engine to be sounded
by two sharp blasts of the whistle, and that the bell must be rung con-
tinnously from that time, and from that point, to wit, 60 rods from the
crossing, until the. erossing is reached, with a proviso that in the case
of cities the blowing of the whistle may not berequired. 1n other words,
the ruilway companies, in case of cities, where they are within the lim-
its of ¢ities, may be excused from giving the signal by the blast of the
whistle... Therefore, 8o far us. this case is concerned, as the evidence
shows and it is admitted that this accident happened within the limits
of the city of Sioux City, the question, so far as statutory obligation is
concerned; comes down to the ringing of the bell. Therefore I charge
you, that the law is, under the statute of Iowa, that the duty and obli-
gation rests upon the railway company of giving a signal when a train
approaches within 60.rods of a street or highway crossing by the ringing
of the engine bell, and the ringing should be continued, under the stat-
ute; froim that point up to the time that the locomotive may redch the
crossing or highway. . Now, it is charged by the plaintiff that this signal
was not given, and that, as a consequence thereof, the plaintiff and the
person who was injured failed to receive notice of the approach of the
train,-and thereby the accident happened that caused the death of Miss
Lapsley. - Of course, as you understand, gentlemen, the purpose and
object of requiring a signal of any nature to be given when a train is ap-
proaching a crossing: or -highway is that thereby warning may be given
to the parties who are about to pass over the railroad track of the ap-
proach of the train, so that they, on their part, may be warned of the
approach of the tram, and exercise due care for their own protection.
Now, gentlemen, it is a question of fact to be determined by you, under
the evidence in this case, whether or no thiz train which struck the
wagon, and which caused, in that sense, the death of Miss Lapsley,—
whether or not; as that train approached this crossing or intersection of
Leech street, the bell was rung in accordance with the-requirements of
the statute, and in such maunner as to accomplish the purpose of its re-
quirement. The evidence.is in conflict upon that subject, and it is for
you to determine what the fact is. .All I cansay to youis that the stat-
ute of Iowa requires that notice be given by the ringing of the bell. If
the evidence satisfies you that the bell was rung, then negligence in that
particular is not shown against the defendant company. On the other
hand, if the evidence satisfies you by a fair and reasonable preponder-
ance that the bell was not rung, then that justifies you in finding that in
that particular the railroad company, through its failure to observe this
statutory requirement, was guilty of negligence; and, if that contributed
to or aided in causing the accident, that justifies you in finding that the
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-charge of negligence in- this pafticular is made out against the railway
company. It is for vou to decide what the facts in that particular are.

The next charge of negligence is that the train was run at a high and
unnecessary rate of speed. Now, gentlemen, thereisno lawin this state
that fixes the rate of speed—that is, the number of miles per hour—that
a train may run under the circumstances surrounding this transaction.
The. rule, therefore, to be applied is the tommon-law rule—the common-
law rule that the duty and obligation rests at all times upon the railroad
company to use proper care-——ordinary care and prudence—in the running
and management of its trains, so that no unnecessary risk or hazard
shall be cast upon the public.” So you see, therefore, that the question
as to the rate of speed, whether it is negligence to run a train at a given
rate of speed, depends upon the facts.and circumstances surrounding
the case. As has been said by counsel, when a train is running. out
upon the open prairie,~—in the open country,—where there is not much
liability to- meet people crossing a track, and other sufficient signals are
given, the cars may be run at a high and rapid rate;-and there is no law
that would require them to check the rate of speed when they are approach-
ing the crossing, if the circumstances and surroundings of that crossing
are such that, with the signals that they have given, reasonable warning of
the approach of the train is given to the public. You see that is the test.
The train must be run at such rate of speed, and accompanied by such
signals, a8 that, as they approach these crossings or highways, a reasonable
warning may be given to the public in order that any person desiring to
cross may receive reasonable warning of the approach of the train, and
be able to take proper care for his own safety. When trains are run into
a city or..place where there is a large amount of travel that may be ex-
pected to cross the railroad track ata given point, at the intersection of a
given street, then the speed at which the train may be rightfully run
there depends, as you see, on the circumstances that surround that par-
ticular crossing. Now, in determining that, you must take into account
the surreundings of the crossing, the opportunities that parties may
have who are coming down upon the street for the purpose of crossing
the railroad track of observing and seeing trains. If there are no ob-
structions in the way, no buildings about the corners, so that persons
driving along the street-or highway have a full opportunity of seeing
the trains as they come in either direction for quite a distance, and
in that way, by the use of reasonable care on their part, may receive
wapning of the approach of traing, why then, in the exercise of or-
dinary care, the railroad company would be justified in running its
trains at a more rapid rate of speed than it would be if the crossing
was pot so situated. Now, if you have a case in which, by reason
of buildings or other natural obstructions, like trees or embankments,
or the shape of the ground from a cut or embankment, or whatever
it may be, the fact is that persons driving down .and along the high-
way have. their view obstructed, and they would be unable, by rea-
son of these obstructions, to see the cars at any distance, then the rail-
r0ad company must run its trains and determine the speed of trains
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with reference to those facts; the test being always, as I said, that the
running and management of the train must be with reference to this
rule, that'no unnecessary risk or hazard must be thrown upon the pub-
lic who are there rightfully in the use of the highway. The public have
a right to be on the highway; the railroad company has a right to run
its traing upon its track; but both of them must use this right that they
have with reference, you see, {o the duty which it owes to the other party.
Therefore the duty and obligation upon the railroad company is to run its
train at such rate of speed as will not:cast any unnecessary risk or hazard
upon those who are usmg the highway. Therefore, with reference to the
speed of the train, it-is-for you to determine under the evidence whether
or no that ehargeof megligence is or is not made out, the burden being on
the plaintiff. - Does the ovidence satisfy you that the train was running
at-this ‘particular place at such rate of speed as that, taking into account
the signals that were in fact given and intended to be given by the com-
pany, and provided for,~~was tha rate of speed at which that train was
run ‘of :such character as to thereby:cast unnecessary risk and hazard
upon: the persons rightfully in the use and occupancy of the street or
highwayiat the crossing? If the evidence satisfies you that the train
wag run-at a'speed that cast this unnecessary risk and hazard upon those
who were using the highway rightfully, that justifies you in finding that
in this ‘particular the rdilroad company was negligent, and, if that neg-
ligence gided or cansed the aceident, it would justify you in that regard
in finding that issue in favor -of the plaintiff. Of course, if the evi-
dence fails to satisfy you of that-fact, as T have said, the burden being
oh the plaintiff, then on that issue your verdict would be for the defend-
ant, or your nding would be for the defendant upon that issue.

The third charge of négligence contained in the petition is that there
was no'flagman or -other means of warning placed at this intersec-
tion -ofieech street with the line or track of the defendant company.
Now, there ‘are circumstances that may surround railroad companies,
such as the amount of business, the amount of travel over the street, the
obstructions that surround the intersection of the street or the highway,
that may réquire.of the railroad company, not alone the giving of sig-
nals by the ringing of the bell or the sounding of the whistle or means
of that' kind, but may also require of them, in the exercise of proper
care and prudence upon the part of the railway company, the placing
of flagmenat the crossings, or the placing of gates, or some means by
which the public will be warned of the approach of the train by signals
that are given either by flagmen or the lowering or raising of gates, so
that the ‘persons who come down and along the highway are warned
thereby that there is danger by reason of the coming of a train. The
law does not define the way that should be done, exceptmg under the
same general rule that I have already given you. The duty and
obligation, ‘as I have already said, is upon the railway company to
take ‘all reasonable care and prudence to so manage the running of
its train, including the care of crossings,—the protection in that sense
of the crdssings,—as that the cars-and trains may be passed over the
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highway without casting any unnecessary risk or hazard upon the
people who use the crossing. Now, then, if the surroundings of the
crossing are of such a nature, the obstructions about it are of such a
nature,and the amount of travel upon the highway is of such a nature,
as that in the exercise of this duty, which the railroad company owes to
the publie, of the exercise of ordinary care for the protection of the public
against danger from the passage of trains, as to require the placing of
flagmen, or the placing of gates, or other like means of warning; if the
evidence satisfies the jury that that was required of the railway company,
and it was not done,—then that justifies the finding that in that particular
the railway company had failed to exercise the degree of care which the
law required of them, and of course justifies the finding of a verdict of
negligence in that particular. Of course, before you can find that, you
must: be satisfied from the evidence that the facts and circumstances sur-
rounding the. parties at the place were such as to require of the railway
company the exercise of this degree of care for the protection. of the
public upon the. highway.

. Now, gentlemen, in deciding all questions of thls kind you must re-
member that you are to place yourselves as near as may be in the posi-
tion that the parties occupied just prior to the happening of the accident.
It is-a familiar and. common saying that hindsight is better than fore-
sight: .Itis notthat we can look back and, in the light that is now thrown
upon the transaction, say that now, looking at it in view of the accident as
it happened, that, if thus and so had been done, or this and that had not
been done, the accident would not have happened. That is not a fair
way of viewing the position of the parties. Thequestion 1s, taking the po-
sition of the.parties and the situation of affairs as it was just prior to the
accident, as the matters.then stood, what was then and there required of
the parties,in the exercise of ordinary care and prudence? Now, then,
looking at that crossing before this accident happened, we will say on the
morning of that day,—looking at that crossing, its nature, its character,
and the obstructions that were round about it, whatever they may have
been, taking into account the speed at which the railway company ex-
pected to run its trains over that crossing, taking into account all of those
circumstances,—it ig for you to say then whether, as the company then
stood, and as the circumstances then appeared, the company did or did
not exercise proper care and prudence on its part, whether it required
the pla.cmg of ﬂagmen or the placing of gates or any other means of
warning at this crossing, These remarks that I have made apply to
these other questions of negligence. We are to look at it as it wounld
appear to reasonably fair and prudent men immediately prior to the time
of the happening of the accident. If the evidence has failed to satisfy
vou that the defendant was guilty of negligence in any of the three par-
ticulars that I have named before you, that ends the case. Then the
plaintiff has failed to make out the charge of negligence against the rail-
road company; and, that being the case, then your verdict must be for
the defendant. If, however, under the evidence, you find that the
defendant, under the instructions that I have given you, was guilly of
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népligence in any one or more of thethree particulars that T have named
to . yousand that by reason thereof the accident was caused which re-
sulted-ifrthe death of Miss Lapsley, then, so far as this ‘question of the
negligenee of the defendant is concerned, your finding would be for the
plaintiff; and you would be required to determine the questions that
arise nnder the defense of. contributory negligence. .

- Now, it is a principle of law that where the negligence of both partles
combine to produce the accident, then neither one ¢an recover as against
the other. - The law does not attempt to separate out the consequences
of the megligence of the one party, as distinguished from the negligence
of the other. If the negligence of both parties contribute to or aid, as
the proximate cause or causes in the producing of the accident, then nei-
ther ome edn recover from the other;and this is what is known inlaw as the
defense of contributory negligence::: As I have said to yoi,, gentlemen, the
law places upon the party-—the citizen, the individual—who is about to
use ahighway or street which crosses over a railway track the duty of
using due care, ordinary prudence, foresight, and. caution for his own
protection.. - A person is not justified, when he is approaching a railway
crossing, in simply driving over it without taking any precautions at all
to see whether there is a train approaching.. - It is his duty to know and
he is ‘bouind 'to know that there may be trains coming down upon that
track. As you drive down along a street or highway, and you see that
there i8 a-railroad track laid down across that street or highway, as you
approach it; your own common sense tells you that may be a place of
danger... You know the purposes for which those rails are laid there. It
is intended that trains should pass over them, and you know that railroad
trains are run at a very considerable rate of speed and in many instances
at a high rate of speed, and that they may rightfully run, under proper
cireumstances, at.a high rate of speed.  You know that trains are com-
posed of many cars; that they are very weighty; and that it is impossi-
ble, in the nature of things, to always stop. a train promptly; and that,
therefore, as you -approach that crossing, if there is a train coming upon
the track, if you attempt to pass over it you may be subjected to
risk and danger by so doing. Hence the law- places on you, as you
approach the crossing, the exercise of due care and caution for your own
protection; just:as, in' the case of a railrcad company, what a party
should do as he approaches one of these crossings would depend on the
surrounding circumstances. If you are driving in an open country, and
the railroad. track is in sight for a long distance on either side of you, the
law expects you to exercise your senses of sight and hearing, and that
you will be careful to see whether or no there is a train approaching,
and whether you can or cannot safely attempt to make the crossing; and .
you are not justified in attempting to make the crossing if the train is
approaching so close as that, if you attempt to make that crossing, you
will thereby: run-the:risk or danger of injury. Now, then, when'a cross-
ing is obstrueted-—- I may. say, however, further, as you approach a
railroad track in an open country, and you have fuil opportunity of see-
ing the tracks for quite a distance, and if you fairly use your senses of
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sight and hearing, the law places no obligation upon you unnecessarily
to stop. 1If you can fairly see the track, and use fair caution and pru-
dence for your own protection without stopping your horses, you are not
obliged to do that. So, when you approach a crossing in the city or the
town, the question whether you should or should not be required to stop
your horses before you get upon the track depends upon the facts and
circumstances that surround you at the time. You have a right to use
the highway. You bave a right to pass over the crossing. You have a
right to assume that the railroad company on its part will give all nec-
essary and usual signals and warnings of the approach of the train. You
have a right to go towards the track expecting that those signals
and warnings will be given. Then, taking into account all of the cir-
cumstances that surround the particular crossing, the law requires you
now to use that amount of caution and skill and prudence for your own
protection that ordinarily prudent men should exercise under like cir-
cumstances. If there are obstructions in the way of such character as
that they prevent your seeing the track as you come close up to it,—
that it is impossible by the use of your sight to ascertain whether or no
in fact a train is or is not approaching,—does not then common pru-
dence upon your part require you to approach that track more carelully,
being more upon yourguard in that particular, than if you were driving
down upona track in an open country, where your sight is unobstructed,
and where you can see a long distance, and be satisfied in that way that
there is in fact ro train approaching close to you? If, however, the ob-
structions are of such a nature that quite a distance before you reach the
track you cannot see a {rain, what assurance have you, as you approach
the track, that a train may not be coming there? The law does not say
absolutely that you should stop your horses, or that you should not stop
your horses. Itsaysthat you must do whatever ordinarily prudent men
- should do under the circumstances that surround you at that time, in
order that you may fairly ascertain whether, in the exercise of reason-
able care upon your part, you can pass upon that track in safety. The
law imposes upon you the duty of using the same degree of care that the
railroad company is expected to exercise for your own protection; and
if you fail in doing that, and drive upon the track, and you are injured,
and your negligence in that way contributed to your injury, you cannot
recover from the railroad company, even though the railroad company
may be negligent in the managenment of its train. Then we would have
a case where the negligence of the two parties contributed to produce the
accident, and, as I have said, in that case neither party can recover
from the other. ‘

Now, gentlemen, the evidence in this case shows that the deceased,
Miss, Lapsley, was in a wagon, driven by her brother, and that there was
one or two other members of the family in the wagon. The evidence has
shown.you the facts and circumstances as to how they came to be there;
how they. passed down on Leech street, and drove towards this cross-
ing, and, as the horses and wagon passed over and upon that track, that
they weregtruck by a train or locomotive upon the defendant’s railway;
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that Miss Lapsley ‘was thrown out of the wagon, and received the in-
juries that caused her death. There is no dispute over those facts. The
question is, on ‘this defense of contributory negligence, whether or no
proper care and prudence was or was not exercised in the manner in
which that wagon approached that crossing.- You have had before you,
gentlemen, the evidence that shows what the circumstances were. Now,
the first question for you to determine under the evidence is whether or
no the parties who were in charge of that wagon approached that cross-
ing using due and proper care,—that amount of care and prudence
which the facts and eircumstances that surrounded them at the time
required at their hands. The whole evidence is before you. The rule
of law’'is that persons are required. to use ordinary prudence—ordinary
care—for their own protection, and that one is not justified in driv-
ing down recklessly or carelessly without exercising a lookout, to use
the senises of ‘sight and hearing to the best ability that the circum-
stances’ surroundlng will ‘permit at the time. He must do that, and,
it he fails in doing that, he is guilty of negligence. Now, then, What
do you say under the facts ag developed by the evidence in this case ?
Was or was not due care and prudence exercised in the mode in which
that wagon was driven down to and across the track of the defend-
ant company? If it was,—if due care was exercised,—why then the
defense “of ‘contributory nevl;gelloe is not made out; the burden of es-
tablishihg it being upon the defendant. If the evidenc‘e fails, there-
fore, to:satisfy you that dtie care,—or, rather, if this defense is not sus-
‘tained by a fair and reasonable preponderance of the testimyony, the bur-
den beifig on the defense, then the defense of contributory negligence
fails.” That is, I mean to say if, under the evidence in this case, you
are not fairly satisfied that there was a lack of the exercise of proper care
and prudence and foresight on the part of those having charge of that
wagon, why, then, you cannot say that this charge of negligence is made
out in the mode in which the wagon approached this crossing and passed
in front of the train. ' If there was no neghaence, then in that there
was no'contributory negligence, and there is no defense then to the claim
of the plaintiff, providing you find the other issues for the plaintiff.
1f, hotwever, gentlemen, you are satisfied that in the mode in which the
wagon was driven down to this crossing, and in front of the train upon
the defendant’s road, there was- negligence; that the parties in the
‘management 6f thut wagon did not use due care; that, failing to exer-
‘cise the careand skill and foresight that the laW imposes upon them;
‘the wagon was carelessly or recklessly driven upon -that track when
that train was approaching, and under such circumstances as that it
-would be apparent that there was danger of accident,—then the ques-
tion arises whether or no the deceased is or is not to be held l1able for
‘the congéequerices of that neghgence

Some dlscussmn has been had in this case in' regard to the negh-
gence on'the part of the driver, and the relation 'that he maintained
to' the ‘deceased.” The uncontradicted evidence in the ¢ase showa
that ‘the' wagon was driven by the brother, -and upon-the part of
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the defendant company it is claimed that the negligence of the
brother is, as a.matter of law, to be imputed to the deceased. Now,
there are certain circumstances, gentlemen, in which as a matter of law
the negligence of a driver of a carriage in that way may be imputed to
another person who occupies the vehicle with him; as, for instance, a
father is driving, and has a child in the carriage, or a husband is driv-
ing, and has his wife there with him, or a guardian is driving with a
ward that he has under his care. The relations that exist between the
parent and child, and husband and wife, or guardian and ward are such
that the law may impute as a matter of law the negligence of the father
or husband or guardian to the wife or the child or the ward, because there
is a relation there existing where the one controls the other, and where
ordinarily, in the ordinary affairs of life, we recognize the fact that the
one trusts the other, and relies upon the other for protection; that is, a
husband exercises protection, and the wife looks to the husband for pro-
tection. So in the case of the child with the parent, and so in case of
the ward with the guardian. Again, there may be the relation of mas-
ter and servant, or principal and agent, which may exist under such
circumstances as that the negligence of the driver would be imputed to
the master. For instance, you own a team. It is yours. You havea
man that is your driver. You are going out with him, driving along
the highway. He is under your control. He is bound to obey your
directions that you give him. You have the right of control and the
power of control over him. You approach a crossing, and he isdriving,
and you are in a position where you can supervise and control him.
Now, then, if you allow him to drive negligently and recklessly down
upon the railroad track without stopping, if that would be required, or
without exercising proper care, why, then, the negligence of that driver
is imputed to you, because he is your servant, because he is under your
control and under your management, and you have opportunity of con-
trolling and managing him. TUnder those circumstances and in that
case the law would impute to the master the negligence of the servant,

and if an accident happened and the master is 1n3ured he cannot re-
cover.

There may be other mrcumstances, gentlemen of the Jury, in which
it becomes a question of fact to determine whether a party is or is not
to be held liable for the negligence of another one who accompanies him.
If there are a number of us together in a common enterprise, and weare:
in a carriage or wagon, and one is holding the reins and driving, and
‘the others have the right of control over him, and in fact exercise it over
him, although this relation of husband or parent or guardian or of mas-
ter and principal may not in fact obtain as a matter of law, yet, if the
relation is such that a person does in fact have the right of control, and
-does in fact exercise the right of control, then a jury would be justified
in finding that the neghgence of the drlver would be imputed tothe other,
but would not be justified in imputing it without the parties in the par-
ticular instance did in fact exercise this right of control under such cir-
cumstances as that it would, justify you in finding that the driver was



182 FEDERAL REPORTER, vol. 50.

under the control of the other party. Now, take the facts of this case.
The relation here was that of brother and sister. The evidence shows
that the sister who was killed was older than the brother. They were
both of mature age. The evidence shows that the sister was accustomed
to manage affairs for herself; that to a greater or less extent she was
in the control or management of her father’s farm or business before his
death, and after that she was appointed administratrix of his estate.
Now, under those circumstances, is there anything to show that the
brother exercised over her a control, or owed her a duty of protection
and care, such as a husband would ordinarily exercise over a wife, or a
parent over a child? It seems to me, gentlemen, that there is nothing
in the case that will justify you in finding that—there is nothing here
that would tend to show that—simply the relationship of brother and
sister—nothing under these circumstances that would justify you in
finding that the brother controlled the actions of the sister, or the sister the
actions of the brother, in such sense as that the negligence of the one would
be imputed to the other as a matter of law. Now, then, what is the fact?
It may be that this sister did exercise a control over the management of the
wagon. If the evidence satisfies you, in the driving of the wagon and in
the carrying out of the business in which they were eng:.ged, that Miss
Lapsleydid exercise control over the management of it, then, of course, that
would justify you in finding that if there was negligence in.the manage-
ment of the wagon, and she in fact exercised a control over it in that sense,
and there was negligence upon the part of the driver, that would justify
you in finding as a matter of law that the negligence of the brother was to
be imputed to the sister; but yon must be satisfied from the evidence in
the case that it was an actual control upon her part; that she stood in
such position that she could and did in fact exercise a control and
management and direction over it, so that you can say from all of the
evidence in the case that she exercised a control over the mode in which
that wagon was driven down to the crossing, in order to impute to her the
negligence of her brother.. Ifyou find that the brother was negligent in
the mode in which he drove that wagon upon that track, so that, if he
had been injured, and he brought a suit to recover damages, he
would be defeated by reason of his contributory negligence, then that
negligence upon his part will defeat the right of recovery in this case,
providing you find that the sister, Miss Lapsley, who was killed, exer-
cised a covtrol over the management and driving of the wagon in such
sense that she should be held responsible for what in fact the brother
did; but, unless that actual control existed, then you would not be jus-
tified in finding that you could impute to her the negligence of her
brother, if you find such negligence did in fact exist.! . :
If you find, gentlemen, however, that the circumstances were such

1The following authorities are cited in support of the doctrine contained in the in.
structions in reference to imputed negligence: Little v. Hackett, 116 U. S. 866, 6 Sup.
Ct. Rep. 891; Noyes v. Boscawen, 64 N, H. 861, 10 Atl, Rep. 690; Nesbit v. Town of
Garner. 75 Iowa, 314, 830 N. W. Rep. 516; Robinson v. Railroad Co., 66 N. Y. 11; Rail-
way Co. v. Creek, (Ind. Sup.) 29 N. E. Rep. 431; Cahill v. Railway Co., (Ky.) 18 8. W,
Rep. 2; Randolph v. Q'Riorden, (Mass.) 20 N. E. Rep. 583. ‘
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that negligence of the brother, if any -existed, is not to be imputed to
the sister, if the brother did not represent the sister in driving and in the
management of the wagon, and, if she exercised herself no control-—no
direct control-—over the brother, then she was not freed in law: from the
duty and obligation that was upon her of exercising for her own protec-
tion duecare and prudence when she approached that crossing. You see,
it will not do to hold that the sister was entirely freed from the exercise
of caution and care for her own protection because the brother was driv-
ing the team, and then turn around and hold that she is free from the
consequences of that brother’s negligence because he drove the team; that
cannot be done. If the sister was there in an independent relation, hav-
ing no control over the brother, so that his negligence could not be im-
puted to her, then she simply stands there as any other citizen would,
charged by the law with a duty and obligation of exercising due care for
her own protection. Determine the question of contributory negligence
upon what she did or may have omitted to do.. Now, she being in that
wagon, with the opportunities of seeing, according to the testimony, the
wagon being an open wagon, being driven down towards that crossing,
what did common prudence upon her part require her to do? She -must
exercise,~—the law saysshe must use ordinary care and prudence,—exer-
cise her senses of sight and hearing, as to whether or no the train was ap-
proaching, for her own protection. She is not justified in driving or per-
mitting herself to be driven recklessly or carelessly upon that track, and
thereby subjecting herself to danger by an approaching train. She must
exercise due care and prudence upon her own part for her own protection.
If she did do that, and the accident happened, then the charge of neg-
ligence against her is not made out. . If she failed to exercise proper
care and -a proper lookout for herself, and failed to do that, and the
accident happened thereby, her own neglect contributing to it, then
the defense of contributory negligence would be made out against her,
and your verdict would have to be for the defense.

You have got to apply these general rules that I have given to you in
the exercise of sound common sense, with the facts and circumstances
that are developed in the evidence. All that the law can do is to give
you general rules, and it is for the jury to apply those rules of law with
reference to the facts and circumstances as they are developed in each
particular case,—as those facts and circumstances are brought before you
in the evidence in the case. Upon this charge of contributory negli-
gence, a8 I have said to you, a duty and obligation would be upon
this deceased, either through herself or her brother, if she had control
over him in the management of that wagon, so that he was her repre-
sentative in that particular, to exercise due care in the approach to
that crossing; and, if he was her representative, and she had control
over him,.so that his negligence could be imputed to her, and he was
negligent, 4hen a recovery cannot be had in this:action. Or, on the
other hand, if the relation.and position that the parties occupied to
each other was not such as that the negligence of the brother could
be imputed to the sister, then the negligence of the brother would not
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defeat the right of recovery. The right of recovery would not be then de-
feated, unless you find under the evidence that the sister herself was
ueghgent Ag I have said to you, under those circumstances the law
charges the sister with the duty of exercising due care for her own pro-
tection, and to exercise her senses of hearing and seeing, in view of the
circumstances that surrounded her when she was thus being driven to-
wards that crossing. If, under the instructions that I have given you,
you find that the charges of negligence in any one of the particulars that
I have named to you are not made out against the defendant company,
or if, in other: words, you find that there was no negligence upon the
part of the' defendant company, then, of course, your verdict will be
for-the defendant. If, on the other hand, you find in any one or more
.of the particulars that I have named to you the defendant company

was negligent, and that negligence aided or was the proximate cause
in preducing the accident, then your verdict would be for the plaintiff,
unless’ the defense of contributory negligence is established. But if
the .defendant was negligent, and the deceased was negligent, or was
responsible for the négligence of her brother, and he “was negligent,
and ‘that neglicence aided in causing the accident, then the plaintiff
carinot recover, because the defense of contubutory negligence would
be established.

If upon: the issues you ﬁnd for the plaintiff, your next duty will
be to determine the amount of damages. In cases of this kind, gentle-
men, the rule is compensation for the pecuniary loss that is caused
to the -estate of the deceased by the death of the party. You are not
entitled, in cases of this kind, under the law, to take into account the
injury to the feelings of the members of the family or the relatives
that are left. The law does not attempt to weigh that, or give damages
therefore.” The measure is the pecuniary loss caused to the estate of
the deceased party. Now, that is a money loss. Of course, it is im-
possible for testimony to be brought before you to show the exact amount
of that pecuniary loss; that is to be intrusted to the good common sense
and good’ judgment of the jury; but that is what you 'are to allow.
The theory is this: that, when a person is killed, then the estate suffers
a loss in money,—what the person may accumulate had he continued
to live for the probable extent of his lifetime. The Carlyle tables have
been admitted ‘before you, showing the expectancy of life of the party
who was killed,—I believe, some 22 years, or a little over. Remember,
gentlemen, that you are not to assume it as a fact that Miss Lapsley
would have lived 22 years, and then figure up what she might have
earned in 22'years, and allow that as damages. That is not the rule,
because you kilow these tables are merely based upon the average ex-
pectancy.  Notwithstanding her expectancy of life would be 22 years,
and although this accident might not have happened; she might have
lived only’a year; she might have died from a variety of causes, and
ghe mlght have lived longer than her expectancy. Therefore, all you
can do in a case of this kind is to give weight to the p10bab1ht1es You
know that the probabilities are that a person who is young will live
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longer than a person whio is old. The older we get, the more certain
you know we are approaching the time of dissolution, and that is true
in a general sense. You take into account, therefore, the age, the
health, the strength of the party, and the ability to earn money, as it
may be developed in evidence before you, and fix such fair sum that,
being now paid, and paid in a lump, and being freed from all the
contingencies and uncertainties that inhere in human life, will fairly
‘compensate the estate of the deceased for what the esiate has been de-
prived of in the way of accumulations the party might have made had
they lived. You cannot figure that out in a mathematical way. You
can only take the reasonable probabilities, and that must be determined
by the jury in the exercise of good common sense and judgment on
your part.

Verdict and judgment for plaintiff for $1,000,

KerLIN 9. CHIcAGO, P. & S1. L. R. Co. ¢t al.

(Circwit Court, D. Indiana. April 21, 1802.)

1. MASTER AND SERVANT—VICE PRINCIPAL—CONDUCTOR AND BAGGAGE MASTER.
In Indiana, a baggage master on a railroad train is considered a coservant with
the conductor of another train, through whose negligence a collision occurs.
Ruilway Co. v. Ross, 5 Sup. Ct. Rep. 184, 112 U. B. 877, distinguished.

2, BaME—FOLLOWING STATE DEOCISIONS.
The control of the relation of master and servant and other like relations is re-
served to the states, and the federal courts, whén administering the state law
upon such subjects, should follow the decisions of the state courts.

8. BaMe—PLEADING. }

A declaration which, among other allegations of negligence, avers that a con-
ductor was not a careful, skiliful, and attentive conductor for a passenger train,
which was known to the company, and that the death of a baggage master was
caused by the conductor’s negligence, contains all the allegations necessary to
constitute a good cause of action, and a demurrer on the ground of insufficiency
should be overruled.

At Law. Action by Anna J. Kerlin, administratrix, against the
Chicago, Pittsburgh & St. Louis Railroad Company et al., for damages
for the death of an employe in a collision. Heard on demurrer to the
complaint. Overruled.

Finch & PFinch, for plaintiff.

S. 0. Pickens, for defendants.

Baxker, District Judge. Complaint in two paragraphs, to each of
which the defendants severally demur for want of facts.

The first paragraph, so far as material to the present inquiry, alleges
that the plaintiffs intestate was in the employ of the defendant as
baggage master, having charge of a baggage car of one of the passenger
trains run by defendant between Chicago, Ill., and Indianapolis, Ind.,



