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THE S. H. FOSTER.
LUMBERMEN'S MIN. CO. tl. GILOltRIBT et al.

(Oircuit Oourt, N. D. Ohio, E. D. December 30, 1891.)

In Adiniralty'. Suit to recover damages for breach of charter. On appeal
trom district <lourt. Modified.
Harvey D. (Joulder, for appellants.
Henry B. Sherman, for appellee.

JAOKSON, Circuit JUdge. The libel in this case is filed to recover damages
which libelant sustained by reason of the failure of the schooner S. H. Foster
to carry one cargo of iron ore from Escanaba, Mich., to some Lake Erie port,
(not east of Erie,) during the season of navigation of 1886. Libelant's con-
tract or charter.party with respondents in respect to the schooner Foster is
substantially the same as that made in. respect to the Bruce, considered and
deterUJined in case No. 1,912, between the same parties. 50 Fed. Rep. 118.
The Foster was to be towed by the propeller Tuttle. She fell short one trip.
and for her failure to make that one trip, the court. under the report' of the
special master, awarded the libelant as damages the sum of $477.70, with
costs of suit. The Foster reached Escanaba on her last trip on the morning
of November 26,1886, which·was Thanksgiving day. By the terms of the
charter-party, libelant was under no obligation to commence loading her upon
that "public holiday;" but commenced loading her at 2 P. M. on the 28th day
of November. as soon as she could be gotten up to the docks. The ore was
frozen bard. and could not be loaded on the boat to any extent. After mak-
ing the attempt to load her until 12 M. on the 29th day of November. when
abont 200 tons of the ore were placed on board. the loading was suspended.
and the Foster was the next day laid up at Escanaba for the. winter. If she
could have been loaded before laying up for tile winter. she could not have
mllde the trip, as the season for naVigation had in fact closed before she com-
menced taking on the 200 tons. When naVigation opened in the spring of
1887. she resumed her loading. and finished taking on her cargo of ore May
3.1887. The bill of lading given for this cargo recited: "Freight at $--'
per gross ton." 'But the freight actually paid by libelant wa.s $1.35 on the
1,164 tons carried, being tQe sum of $407.40 above the contract price, The
claim mllde by the libelant, and found by the special master,. that other tonnage
had been obtained prior to November 22.1886. in placeof this last trip by the
Foster, is not sustained. Libelant obtained other tonnage between tbe 1st
and 16th of November, but it cannot properly be said to have been secured
in consequence of the Foster's default, for libelant requested tbe Foster to go
to Escanaba for her last load at or abOut the time of procuring such other
tonnage, and when tbe Foster reached Escanaba, though late in the season,
libelant commenced loading her under the contract. and finished· loading her
the follOWing spring. Libelant thereby waived ber previous delay. and can
only claim as its damage the difference between $1 per ton under the contract
and $1.35 actually paid.
Respondents offered to let this cargo go un,der the contract. This was all

that libelant could demand under the circumstances. 'rhe matters of defense
set upin the al}-swer and the relief sought by the cross-libel are wholly un-
sustained,
The decree of the court below will be modified, so as tol'imit libelant's re-

coveryagainst respondents to the sum of $407.40. A judgment for that
amount. without interest, will be entered in favor of libelant against respond-
ents, together with the costs of this court and of the court.below to be taxed.
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1. PILOTAGE FEEs-,-ADDITIONAL COMPENSATION-VESSEL DBTAINED-COMPUTATION BY
THE HALF FOOT.
Section 17, c. 467, Laws N. Y. 1858, in regard to pilotage fees, is not superseded

by the prOVisions of chapter 90, Laws 1884, and a pilot of an outward bound vessel,
detained in the harbor beyond the usual time of taking the vessel from her wharf
to sea, is entitled to three dollars per day additional compensation. Where the
statute specifies a computation by tlie draft per fOOt, the amount may be reckoned
by the nearest half foot, pro rata.

t. LIBEL TO RECOVER'PILOTAGE FEES-WINTER PILOTAGE.
After the steam-ship France had sailed for London, her cargo shifted, and she re-

turned t,o NewYork. Not being able to get into her dock, she discharged a por-
tion of her cargo at an anchorage in the bay. After the rest of her cargo had been
. restowed. and she had taken on board her pilot, the libelant, she returned to the
al),chorage to take on the cargo discharged there. This detained her one day.
The amount of the pilotage fee was calculated on the draft of the vessel according
'to·the nearest half foot. Held, that that mode of computation is allowable after
19n9 acquiescence therein ; also that libelant was entitled to an additional four dol-
lars allowed in the winter season, (Act 1853, S16,) and to an additional three dollars
for one day's detention in the harbor.

'In Admiralty.
Carpenter & Mosher, for libelant.
John Chetwood andAdam G088, for claimant.

BROWN, District Judge. In my judgment the provisions of chapter
90 of the Laws of 1884 of this state, in regard to the fees of pilots for
piloting inward and outward bound vessels, were not designed to super-
sede, and do not supersede, sections 16,17, and 21, c. 467 I Act 1853.
Sections 13 and 14 of the act last named provide the "fees for piloting
inward and outward bound vessels" respectively. Sections 1 and 2 of
the act of 1884 cover precisely the same ground as sections 13 and 14
of the formeria()t, and no more, and section 3 repeals only what is in-
consistent therewith. But sections 16, 17, and 21 of the act of 1853
relate to other matters evidently not designed to be included in sections
13 and 14. Section 17 provides a compensation of three dollars "to
be added.to the,pilotage for detention at the wharf, or in the harbor," etc.;
arid section 21 provides certain compensation for" services" renderedby
pilots "for removing or transporting vessels in the harbor of New York."
The act of 1884 does not touch the subject of those special provisions.
Its scope is co-extensive with sections 13 and 14 of the former act, and
no further. Sections 17 and 21 of the act of 1853 are not repealed by
the act of 1884, because they are not inconsistent with the act of 1884,
any more than with sections 13 and 14 of the act of 1853.
Section 16 of the act of 1853 provides that between the 1st day of

November and the 1st day of April inclusive, four dollars "shall be
added to the full pilotage of every vessel coming into, or going out of,
the port of Nll'f York." The previous sections 13 and 14 had deter-

that "{\Ill pilotage" was;andas I regard the provisions of


