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8.521, 9 Sup. Ct. Rep. 143) say: “That is an aggravation, and not a
justification, for it is openly trading in the name of another upon the
reputation acquired by the device of the true proprietor.” Unless a
simulation was intended, it is difficult to see why the name “Bromidia®”
should be adopted by defendants, which has no meaning whatever, ex-
cept as connected with complainants’ business, and as associated with
and indicative of a soothing or soporific mixture prepared and sold by
them. I think the complainants are entitled to a decree perpetuating
the injunction, '

Tae James G. SwaN,

UnitEp StaTES v. THE JAMES (. SWAN.

(District Court, D. Washington, N. D. March 26, 1892.)

1. PeNALTIES AND FORFEITURES—KILLING FUR SEALS IN ALASKA WATERS.
.- . The unauthorized killin% of fur seals anywhere within the boundaries described
. .in the treaty of the 80th of March, 1867, between the United States and Russia is
unlawful, and vessels found within said boundaries engaged in that business are
" subject to seizure and condemnation as forfeited to the United States.

2. SAME—SOVEREIGNTY OVER BERING SEA. '

The president and congress are vested with all the respounsibility and powers of
the government for determination of questions as to the maintenance and exten-
sion of our national dominion; and, they having assumed jurisdiction and sover-

- eignty over the waters of Bering sea outside of the three-mile limit, the people and
the courts are bound by such action.
3. INpIaN TRIBES—MAKAH INDIANS—TREATY. )

The treaty between the United States and the Makah tribe of Indians gave no
rights or privileges to the Indians peculiar from or superior to those of the citizens
of this country in general.

In Admiralty. Libel of forfeiture for violation of Rev. St. § 1956.

The schooner James G. Swan (formerly the Anna Beck) was' seized,
and by a decree of the district court for the district of Alaska was con-
demned as forfeited to the United States, for being engaged in the busi-
ness of killing fur seals in the waters of Alaska, in violation of section
1956, Rev.St. At the marshal’s sale pursuant to said decree the claim-
ant, Chestoqua Peterson, an Indian of the Makah tribe, purchased said
vegsel, and' changed her name to the James G. Swan. In the spring of
1889 he sent her, with a crew of Makah Indians, under command of a
white man, on a sealing voyage upon the Pacific ocean and Bering sea.
On July 30, 1889, said vessel with her said master and crew, in Ber-
ing sea, in latitude 55° 44’ N., longitude 171° 4 W., distant about 70
miles from the nearest land, and within the boundaries of the territory
ceded to the United States by the emperor of Russia, as the same are
defined in the treaty between the governments of the United States and
Russia, was engaged in killing fur seals; and was for that cause then
and there by the commander of a United States revenue cutter seized
and brought to Port Townsend, in this district. = Fur seals were actually
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killed by the crew during said voyage in Bering sea, but not within a
distance of nine miles from land. A libel of information was filed
against said vessel by the United States attorney in the late district court
for the third judicial district of the territory of Washington. This court,
upon its organization as successor of said territorial court, took cogni-
zance of the case. A hearing has been had, and the cause has been
submitted upon the libel of information and the answer, there being no
dispute as to any material fact.

P. H. Winston, U. S. Atty., and P. C. Sullivan, Asst. U. 8. Atty.

James Q. Swan and Geo. H. Jones, for claimant.

Haxrorp, District Judge.  Fur seals in great numbers habitually
make annual visits to the Pribilof islands, in Bering sea, affording to
the native inhabitants their means of living, the flesh of the animals be-
ing their principal arficle of food, and seal-skins being the only com-
modity of commercial value obtainable by their industry. Previous to
the acquisition of Alaska by our government, the preservation of these
animals from indiscriminate slaughter and extermination was by the
Russian government deemed necessary for the subsistence of said inhab-
itants, and accordingly authority over all of Bering sea for the protec-
tion of fur seals therein from destruction by persons other than said in-
habitants was assumed. The emperor of Russia also asserted authority
over Bering sea by assuming to transfer to the United States certain ter-
ritory and dominion within definite boundaries, including & large part
thereof; and the United States, by the ratification of the treaty and con-
summation of the purchase of said territory, acquired a claim of right
to exercise the authority and sovereignty over that portion of the sea
which had been theretofore exercised by Russia. Our government as-
gerted its authority to restrict the killing of seals in all the waters in-
cluded within the boundaries described in the treaty very promptly after
the formal transfer of the territory. At the first session of congress there-
after a statute was passed, entitled “An act to extend the laws of the
United States relating to customs, commerce, and navigation over the
territory ceded to the United States by Russia, to establish a collection
district therein, and for other purposes.” The first section of said act
(now section 1954, Rev. 3t.) declares that “the laws of the United States
relating to customs, commerce, and navigation are extended to and over
the main-and, islands, and waters of the territory ceded to the United
States by the emperor of Russia by a treaty concluded at Washington
on the thirtieth day of March, Anno Domini eighteen hundred and six-
ty-seven, so far as the same may be applicable thereto.” 15 St. U. 8.
p. 240. The sixth section in terms prohibits the killing of fur seals
within the limits of said territory, or in the waters thereof, and further
provides that all-vessels found engaged in violation of the said act shall
be forfeited. - The first section above quoted is without change of phrase-
ology incorporated into the Revised Statutes, but the sixth section, which
is section 1956 of the Revised Statutes, is therein changed so as:to refer
to Alaska territory and the waters thereof by substitution of the name
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“Alaska?” for the word “said” preceding the word “territory.” - For about
one century, preceding the year 1885 the validity of the laws of Russia
and of the United States, respectively, for the preservation of fur seals in
Bering sea, remained unchallenged. And it is a matter of common
knowledge that since the year 1885 instances of poaching by sealing ves-
sels in Bering sea have been greatly multiplied, and that there has been
on the part of officers of the United States charged with the duty of en-
forcing the above statutes a corresponding, increase of efforts to prevent
such depredations. A large number of arrests and seizures were made
between 1885 and 1889 on the assumption that said laws were effective
~ and applicable throughout the entire extent of the territory and waters
including the portion of Bering sea within the boundaries of the terri-
tory and dominion ceded by, the emperor of Russia. From said arrests
and seizures-and the consequent prosecutions, questions arose as to the
proper construction or interpretation of section 1956, and as to the ex-
tent of our national jurisdiction over Bering sea. Thereupon, on March
2, 1889, congress passed an act giving a legislative construction to said
section, declaring it to include apd be applicable to all the dominion of
the United States in the waters of Bering sea. 25 St. U. S. p. 1009,
§ 3. Etfect must be given to these statutes according to the intention
of congress, which is to be ascertained from the words used and consid-
eration of the course of legislation on the subject, and the facts and
circumstances known to have been operative in inducing such legislation.

Now, considering the several statutory provisions and the historical
facts above recited, and keeping.in mind section 1954, which must gov-
ern the interpretation of other.statutes reierring to the dominion of the
United States in Bering sea, I am constrained to hold that the killing
of fur seals anywhere within the boundaries defined by the treaty re-
ferred to in said section is unlawiul; and that vessels found within said
boundaries, engaged in that business, are subject to seizure and condem-
nation as lorfeited to the United States. There is a question, however,
as to the validity of these statutes. On the part of the delense it is
contended that the criminal laws of the United States can have no force
upon the sea beyond the limits of national jurisdiction, which, by the
Jaw of nations, cannot extend beyond the range of cannon shot l'rom the
shore; and therefore the government has no power to prohibit fishing,
or the taking of animals which are fer# naturz in the open sea, which
is common and free to the inhabitants of all nations. .- National domin-
ion and sovereignty may be-extended over the sea as well as over land.
Should circumstances render it necessary, a nation having the power to
do so may assert its dominion over the sea beyond the limits heretofore
admitted by the powers of theearth to be lawtul. *“It is probably safe
to say that a state has the right to extend its territorial waters from time
to time, at its will, with the.now increased range of its. guns, though it
would u_ndoubtedly be more satigfactory that an arrangement on the sub-
ject should be arrived at by common consent.”. 1 Whart. Int. Law
Dig. p. 114, from Hall, Int. Law, 127.  As out government is consti-
tuted, the president and congress are vested with all the responsibility
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and powers of the government for determination of questions as to the
maintenance and extension of ‘our national dominion. It is not the
province of the courts to participate in the discussion or decision of these
questions, for they are of a political nature, and not judicial. Congress
and the president having assumed jurisdiction and sovereignty, and hav-
ing made the declarations and assertions as to the extent of our national
authority and dominion above indicated, and having, by a treaty with
Russia, established an international boundary line including a portion
of Bering sea, all the people and the courts of the country are bound
by such governmental acts, declarations, and assertions, and by the treaty;
and the responsibility of maintaining the national authority within
the boundaries so fixed, and to the extent asserted by executive and leg-
islative authority against foreign governments, rests with the executive
and legxslanve branches of the government. In the opinion of the su-
preme court in the case of Jonesv. U. S., 137 U. 8. 202, 11 Sup. Ct. Rep.
80, written by Mr. Justice GraY, the law is thus stated:

“Who is the sovereign, de jure or de facto, of a territory, is not a judieial,
but a political, question, the ‘determination of which by the legislative and
executive  departments of any government conclusively binds the judges as
well as all other officers, citizens, and subjects of that government. This
principle has always been upheld by this court, and has been affirmed under
a great variety of circumstances. Gelston v. Hoyt, 3 Wheat. 246, 824; U. 8.
v. Palmer, 3 Wheat. 610; The Divind- Pastora,4 Wheat. 52; Foster v. Neil-
son, 2 Pet. 238, 307,809; Keane v. McDonaugh, 8 Pet. 308; Garcia v. Lee, 12
Pet. 511, 520; Williams v. Insurance Co., 13 Pet. 415; U.8.v. Yorba, 1 Wall.
412, 423; U. 8. v. Lynde, 11 Wall. 632, 638. It is equally well settled in
England. The Pelican, Edw. Adm, Append. D.; Taylor v. Barclay, 2 Sim.
213; Emperar of Austria v. Day, 3 De Gex, F. & J. 217, 221, 233; Republic
of Peru v. Peruvian Guano Co., 36 Ch. Div. 489, 497; Republic of Peru. v.
Dreyfus, 88 Ch. Div. 856, 359. ' % % All courts of justice are bound to
take judicial notice of the territorial extent of the jurisdiction exercised by
the government whose laws they administer, or of its recognition or denial
of the sovereignty of a foreign power, as appearing from the public acts of
the legxsla.tura and executive, although those acts are not formally put in ev-
idence, nor in accord with the pleadings. U. 8. v. Reynes, 9 How. 127; Ken-
nett v. Chambers, 14 How. 38; Hoyt v. Russell, 117 U. 8. 401, 404, 6 Sup Ct.

p. 881; Coffee v. Groover, 123 U.S. 1. 8 Sup. Ct. Rep. 1; State v. Dunwell,
8R 1. 127; State v. Wagner, 61 Me. 178; T'aylor v. Barclay, and Emperor
of Austria v. Day, above cited; 1 Greenl. Ev. § 6.”

It has been further contended on the part of the defense that this ves-
sel was especially privileged fo engage in the sealing business in Beting
sea by reason of the fact that her owner and crew were Indians of the
Makah tribe, and by virtue of the treaty made with said tribe of In-
dians, whereby “the rights of taking fish, and of whaling and sealing
at usual and accustomed grounds and stations, is further secured to said
Indians in- ¢ommon with-all citizens of the United States, and of erect-
ing temporary houses for the purpose of curing, together with the priv-
ilege of hunting and gathering, roots and berries on open and unclaimed
land.” 12 St. U. 8. p. 940. It is obvious, however, from the language
above quoted, that the treaty secures to the Indians only an equality of
rights and privileges in the matter of fishing, whaling, and sealing. The
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guaranty is of rights in common with all citizens of the United States,
and certainly such treaty stipulations give no support to a claim for pe-
culiar or superior rights or privileges denied to citizens of the country in
general. . A decree of forfeiture as prayed for in the libel of information
will be entered.

Erring v. Town oF East CHESTER

(District Court, S. D. New York. April 1, 1802)

WHARFAGE—NAVIGABLE STREAM—DUTY oF WHARFINGER—RIVER BED.

The owner of awharf in a public navigable stream about 150 feet wide, who keeps
the usual berths safe for which wharfage is charged, is not required to dredge or to
keep even the bed of the stream near its middle, abreast of the wharf, so that ves-
sels against which no wharfage isichargeable may moor, and lie there safely until
they can come to the wharf in turn; and where a boat moored at high water nearly
in the middle of the stream, outside of three other boats at such wharf, without di-
rections from the wharfinger, paying no wharfage, and not being liable to pay any,
and the person in charge of her ascertained soon after her arrival, and before the
tide fell, that the hottom was uneven, and knew that he would be aground at low
water, and the boat did take the ground and received injury, held, that the vessel
took the risk of injury arising from the uneven nature of the bottom, and could not
recover for her damage. .

In Admiralty. Libel for damage to canal-boat while lying off respond-
ents’ wharf.

Hyland & Zabriskie, for libelant.

Milo J. White, for town of East Chester. ' :

Wing, Shoudy & Putnam and Mr. Burlingham, for C. Schmidt.

Brown, District Judge. . The libelant’s canal-boat, loaded with coal,
was damaged by grounding upon an uneven bottom abreast ef the dock
in East Chester creek. * This dock was built on public lands, the title of
which was in the trustees of public lands, but subject to the directions,
however, and for the benefit, of the town. The dock accommodated
but a single boat at a time; and the usage was to charge wharfage only
by the day against the boat which was actually using the wharf for dis-
charging or loading cargo. The libelant’s boat arrived about noon of
May 5, 1891, Three boats were moored along-side of the wharf. The
libelant’s boat took position as the fourth boat outside, occupying a po-
sition from about 65 to 83 feet away from the dock. She paid no
wharfage, and was not liable to pay any, until she should come along-
side the dock in turn to unload. The whole width of the stream at high
water was about 150 feet; and the middle was the dividing line between
East Chester and the town of Pelham. At low water the bottom of the
creek was bare, except a space of about 10 feet in breadth near the mid-
dle. - The libelant’s boat occupied at low tide a part of this water, and
so much of it that a small row-boat could only be pushed past her with
difficulty; there was no room to row.

On arrival the master of the boat was told by some men on the other
boats, or on the wharf, but not by any person representing the defend-



