LEAR v. UNITED STATES. 85

Lear ». UNITED Sums.

(District Court, D. Alaska. February 19, 1802.)

ABANDONMENT OF MILITARY PosT—BALE oF BUiLpiNGs— POWER OF SECRETARY OF

AR.

When a military post located upon lands belonging to the United States is aban-
doned, the secretary of war has no power, in the absence of authority from
congress, to order a sale of the buildings, and such a sale is void.

At Law. : Action by W. K. Lear against the United States for the '
recovery of money.

Delaney & Gamel and Geo. A. King, for plaintiff,

C. S. Johnson, U, S. Dist. Atty.

Bueseg, District Judge. = This action was brought under and by au-
thority of Bection 2 of an act of congress entitled “An act to provide for
the bringing of suits against the government of the United States,” ap-
" proved March 3,1887. From the admissions in the pleadings and from
the evidence, which is entirely documentary, it appears that the material
facts in the case are as follows: During the years 1868, ’69, 70, the gov-
ernment erected at Wrangell, then occupied as a military station, certain
wooden buildings for the use and occupation of the United States soldiers
at that place. In 1871 the site was abandoned as a military post, and
by authority of the secretary of war, and under the instructions of the
department commander, the chief quartermaster advertised the build-
ings for sale, On or about the 23d of August, 1871, they were sold to
the petitioner, Lear, for the sum of $600, which was paid by him to the
government on December 19, 1871, and the property so sold was
thereupon transferred by the military officers, then occupying it, to
petitioner, who remained for years thereafter in possession, and who
still claims ownership of the same, by reason of such purchase. On
August 1, 1875, Ft. Wrangell was. re-established as a military post,
and subsequently, during the period from August 1, 1875, to June 15,
1877, when the garrison was withdrawn, the buildings in question were
reoccupied by the troops, as tenants of the plaintiff, and rent was paid
to him by the government at a rate fixed by a board of army officers
appointed to tax the same. The same board also recommended the
purchase of the buildings by the government from petitioner for the
price of $7,000. On the 21st of June, 1884, the deputy collector of
customs at Wrangell, acting under instructions from the secretary of
the treasury, demanded of petitioner the possession of the said build-
ings, claiming them as the property of the United States. The demand
was not acceded to, and on the 25th day of June, 1884, the deputy-
collector ook possession by force, and the property has ever since
remained in the possession of the government, and been used for eivil
purposes. It is not claimed that the government has ever parted with
its title to the land on which the buildings claimed by petitioner were
erected. . The prayer of the petitioner is: (1) For the sum of $7,000,
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being the purchase price fixed by the military board, above mentioned.
(2) If not allowed that sum,then that he be allowed rent from the time
of his ouster by the treasury department. (3) If not allowed either
amount, then that ‘he be awarded ‘the $600 paid by him as purchase
money.on December 19, 1871, with interest at 6 per cenf. per annum
from that date. In its answer the government confesses that plaintiff
is entitled to judgment for the amount paid for the property, with in-
terest, but claims that petitioner is not entitled to any other relief asked
for, because the sale was without authority of congress, in violation of
the constitution of the United States, and theréfore wholly void, and
passed no title to plaintiff. The relief asked for in the first and second
subdivisions, respectively, of the prayer. could only be granted on the
theory that the sale was a valid one, and that thereby the petitioner ac-
quired, as against the United States, the full title to the property. No
authority: whatever has been produced, nor have I been able to find any
law, which will support such’ a theory. The 'sale was not authorized
nor ratified by congress,"and I must therefore hold that it was void.
Judgment, however, is given for petitioner for the amount confessed in
the answer to be due, to-wit; the sum of $600, with interest at 6 per cent.
per annui from December 19, 1871, and the costs of the clerk of the
court, after'issue joined.” S : o '

Inre PoPPER.
. (Ctreuft Court, 8. D.. New York. Outober 15, 1891.)

CustoMs DuTiEs—MANUFACTCRED ARTIOLES—PIECES OF BEVELED GrLaAss.

A decision of the board of appraisers that small squares, triangles, and circles of
glass, the squares from 21¢x23¢ to 4x4, and the circles from 5 to 6 inches in diam-
eter, with edges beveled aund polished, are dutiable at 45 per cent. ad valorem as

_ “articles of glass cut,” under Aot Cong. March 8, 1883, (Tariff Ind. New, par. 135,)

- .rather than at 8 cents per square foot, as “cast polished plate-glass, unsilvered,”

‘not exceeding 10x15 inches square, under Tariff Ind. New, par. 140, of said act, will

not be disturbed, although the bevel was produced by abrasion, rather than by cut-

. ting with a shmj? instrument, it %ppearing that in the trade of the glass cutter the

word “cutting ”is frequently used to denote a process which in popular language
would more properly be styled “grinding” or“abrading.” .

. At Law. Extract from the report of district attorney:. :

. “The proceeding was an application by.the importers for a review by the
cireuit court, of a decision of the board of United States general appraisers,
delivered on the 13th of February, 1891, affirming the decision of the collector
on the classification of certain merchandise, * * * which merchandise
was classified for duty by the collector as «articles of glass cut,’ and duty as-
sessed thereon at the rate of 45 per cent.-ad valorem, under the provisions of
Tarlff Ind. New, par. 135, (Tariff Act March 3, 1888.) Against this classifica-
tion the importers protested, claiming. that the merchandise was. dutiable at
three cents per square, foot as *cast polished plate-glass, unsilvered,’ not ex-
ceeding 10x15 inches square, under Tariff Ind. New, par. 140, of said tarift
act, and, if not so dutiable, thén at four cents per square foot, under Tariff
Ind. New, par. 141, of said act, as ¢looking-glass plates.” The importers



