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tounsel: to'insist that the chargés are'mot sufficiently specific.:  If they
tire trtie} tHeleomplainant has rot received:its full share of'tke joint earn-
ingso::Evén if the books appear tohave been properly kept, (and it is
not-disputed that the:defendant kept, books of account,) and the com-
plaltisnt feceived- its full share ofthe joint earnings'thug 'shown, it has
theright to establish by competent evidence, if there: be such, that the
bobks are not correct, and that the defendant took credit:for more money
than:it'expended or was entitled (o retain.,: It was stated at the argu-
mént. that the complainant would be satisfied witli* a reference covering
the! zixrmonths: prior to the termination 'of the agreement, and, if unable
to establishs its charges for that time, it would not ask a reference cover-
ing any.of ‘the preceding periods.. ‘Aniorder will therefore be entered
relerritig'the case to.Mr. Henry W. Bishop, one of the masters, to take
testiniony;iand report to the court whether, during the months of April,

May, ‘June; July, Augnst, September, October, arrd November, 1890,

without the knowledge:or:consent of the' complainant, the defendant de-
ducted:from:the gross earnings amounts in excess: of actual expenses, or
in-excess:of what it was entitied to deductiand retain under the agree-
ment,-and| if it ‘did, that the.account between the parties be stated,
sliowing:tlie balance due from one to the other for said months.
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Somnnnn Puye FIBBE Co. v, Nosra Augtsta Laxp Co.
A{Ctreuit Cowrt, D, Sauth G'arol'i/na. Aprll 19,1803.)
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annrxo FORMANCE—WEEN M2 mummnn—Cnmumr or Aennnuw-r
t from & land doipauy to a' manufacturing company promising that, If
they will-docate a factory upgn t,heu- property, they will donate to them a certain
. amount of land, and will promptly build or cause to be built to it a side track, sets
- ;on,'h the'agreement in- terms su mently eertaxn to’ support a bill for spec1ﬁo per-
ormance.

In Equity. Bill by the Southern Pine Fibre Company against the
North Augusta ‘Land Co,mpany for the specific’ performance of & con-
tract. Heard en demurrer to the complaint, Demurrer overruled

- Fleming & Alezander, fot’ complainant.

Jackson &: Oth, for deféﬁdant. -

Smwontow, District Judge. The casé comes up on n bill and demurrers.
The bill seeks specific performance of a contract. The defendant,
owner of a tract of land on or near the Savannah river, opposite the
city of Atgusta, offered iiiducements to the plaintiff to erect and put
in operation a factory on ‘said land. The bill sets out certain negotia-
tions between the parties, which resulted in a letter by the president of
the defenddnt company to’ the presldent of the complamant company in
these words ,

' “NEw YORK, June 20th, 1891.

‘“J. B.N. Berry, Pres’t. Southern Pine Fibre Company—DEAR Sir: The
North-Augusta Land Company will donate to your company 3 acres of land,
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to be selected by it on its property opposite the city of Augusta, and will
promptly build or cause to be built to the land so donated. sjde track, and
when your fctéry is cdmpleted and machinery in sdccessfu ' operation, will
buy from you ($2,500) twenty-five hundred dollars’ worth of your treasury
stock at its par value, payuble in cash when your factory ik in successful op-
eration as aforesaid, . ‘ o Yours, fruly, -

“PAaT CALHOUN, Pres't.
¢ The above is condntioned upon your beginning work at; onee. o
“P ' ”

The three acres of land have been donated and the deed executed and
delivered.  The factory has been erected and equipped with valuable
and costly machinery. The specific perforinance of that part of the cons
tract is sought which provides that defendant “will promptly build or
cause to be’built to the land so donated a side track.”

Defendant demurs on several grounds, ‘which may be summed up as
follows: That there ig no equity in the bill; that, the letter being the
only contract in writing, no parol evidence of pre-exxstmg negotiations
can be admitted, and that all allegations of such negotiations have no
place in {he bill; that the terms of this letter are vague and uncertain;
that it is not a.Ueged what interest complainant will have in the side
track when completed, nor how it is to be completed, nor that defend-
ant has the right, power, or authority to complete it; that the damages
alleged are remote and consequential; that complamant has an adequate
and complete remedy at law.

We now hear the case on demurrer. For the purposes of this decis-
ion we confine ourselves to the letter above quoted, without prejudice of
“the questions arising under the statute of frauds. In that letter the con-
tract distinctly provides for a side track to be built to the land so do-
nated promptly. The term “side track” has a well-known signification.
It means connection with some railroad, affording communication with
market. Its value to a factory in operation is self-evident. Its ab-
sence would cause great injury to the factory, not only increasing expense
upon every article needed for or turned out of the factory, but perhaps
operating, in this age of competition, fatal results to its business. There
is no want of sufficient certainty in the terms of the agreement, and
there is sufficient évidence of continuing and increasing damage which
cannot be compensated except by a succession of verdicts. Why the
side‘track was not built does not appear. The court will not assume a
want of bona fides in a contract. On the contrary, the presumption is
that when parties contract they honestly believe that they can carry out
the promises they have made. For the present we must assume that
when the defendant contracted to build the side track it was able to do
so. If this hope has been disappointed, and such circumstances exist
as make it impossible, these must appear on a full hearing. The de-
murrers are overruled, with leave to defendant to answer over.
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.. Usrtep Stares v. WesterN Union TeL. Co. ¢ al
(Cireuit Court, D. Nebrasks. March 30, 189%)
1. RATLWAY ‘AND TRLEGRAPE COMPANIES—GOVERNMENT AID—ALIENATION OF FRAN-

CHIBE. . .
Under the general rule that the grantof a franchise of a public nature is personal
..to the grantee, and cannot be alienated without the consent of the government, the
privilege granted to the Union Pacific Railway Company by the acts of 1862 and
. 1864 of constructing and operating a telegraph line along its right of way, for pub
... lioand commercial uses;.tarriéd with it a corresponding obligation on the part of
the company to itself operate such line, and it had no authority to transfer the fran-
chise to any other corporation.
& Bamm, - R ’

., 1. 'Nor cptrld such authority be inferred from section 19 of the act of 1863, which au-
thorized the company, in discharge of its obligation, in the first instance to make
anarrangement with the companies owning the then existing telégraph line between

..+ ;8an; Franeisco. and the Missouri river, whereby that line might be removed and
. placed upon the railroad right of wa{, 1_;’he company having failed to make such an
arfangement, and having accepted the whole franchise by constructing & new line

)

. . of itsown, .
8. Same—ConsoLIDATION OF COMPANIES, . s
: Act Cong."July 2, 1864, providing “for Increased facilities of telegraphic commu-
nication, Iand commonl; own as the “Idaho Act,” granted to the United States
. Telegraph Company, a New York corporation, & right to construct a line from the

Missourt ‘rivér to the Pacific, and also authorized the railroad companies to make

an arrangement with this ‘company for the construction of its line, like that au-

thorized by section 19 of the act of 1862, Under this act part of the line was con-
structed in conjunction with the Kansas Pacific Company; and then the United
-, States. Telegraph Company eonsolidated with the Western Union Telegraph Com-
pany, and the line was finished under an arrangement between the latter company
and the railroad. Held, that this franchise was granted for the purpose of con-
structing ian indepyendent liné, and, although the consolidation was authorized by
the laws of New York, the Wesgtern Unjon Company did not thereby obtain any
right'to acquire the telegraphic franchises granted by the Union Pacific acts.
¢ SAME<REGULATION BY GOVERNMENT,
In v,),ezw of the fact that the telegraphic franchises granted by the Union Pacifio
acts Were.inalienable by the grantees, and also of the express reservation therein
-0f thé right to “add: to, alter, amend, or repeal, ” congress had full power to pass
: the act of, August 7, 1888, directing the railroad and telegraph companies which re-
ceived government aid to henceforth operate their telegraph lines by themselves.
‘.. alone, and through their own officers and employes.
b. Sufwv—qm‘mmucnox Aot Lo . ‘
In a proceeding instituted l{y the United States to annul a contract whereby the
© + tblegraphic franchises of-the Union Pacific Railway Company were transferred to
the Western. Union Telegraph . Company, the intention.and power of congress to
grevent such transfer being clear; the .court cannot consider :any arguments
ased tipon ‘the alleged Tact that the contract is beneficial to the pacuniary interests
- of both the railway company and the publie. ‘ ‘
8. SAME—JURISDICTION OF COURTS, . il :
* _‘The govérnment, being the creator of the Union Pacific Rallway Company, and &
large contributor to its finanées, and having a pecuniary interest in its successful
.management, has full supervisory power over it, and may make and enforce
‘through the courts reasonable regulations not interfering with vested rights.
7. Bamr—Egbfry JURISDICTION. '

Although the main purpose of the act of 1888 is to compel the railroad companies
to exercise their telegraphie franchises directly by their-own officers and employes,
yet, in enforéing this requirement as against the Union Pacific Company, the gov-
ernment . may.properly proceed by a bill in equity instead of by mandamus, since
the Western Union Telegraph Company has acquired property along the right of

- 'way; and-its' interests therein can only be properly defined and protected by the
flexible procedure of a court of equity. :

In Equity. Bill by the United States against the Western Union
Telegraph Company and the Union Pacific Railway Company to cancel
a contract, whereby the telegraphic franchises of the railroad company



