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' Moom v. Tg Crry or NEw Yo axp Two S'xm-'l‘uel.

" (Otreutt Court of Appeals, Seoond Cireuit. Décember 14, 1891.)

CoLL1s10N—F06=MODERATE SPEED—TowAaGE—DuTYy OF Tow 10 SoUND Foe SIGNALS.
The steamer City of New York, going down, the East river, ran into a fog before
rounding the Battery. A tow some 1,000 feet long, in charge of two tugs, was pro-
ceeding from’ Amboy to Jersey City, and was at the time of -collision at the inter-
seotion of the North and Xast rivers, below the Battery. The tugs were sounding
fog signals. . No signals were given from the tow, except that a woman in a rear
boat of the tow blew a lorn when she discovered the steam-boat. The latter, when
she first.saw the tow, wasinoving at the rate of six miles an hour; and, though she
at once reversed, she sfruck and sank one of the canal-boats. Held, that the
steamer’s spbed was not‘moderate, as required by rule, and that she should have
‘heard and acted upon the signals of the tow, and was in fault for not doing so.
Jcldy also, that, as the tugs were performing all their statutory duties, they were
not guilty of negligence becanse no signals were given from the tow. 44 Fed.
Rep. 693, reversed. . i .

~ Appeal from the Circuit Court of the United States for the Southern
District of New: York.: N : i

In Admiralty. Suit by Moore to recover for the loss .of a canal-boat
in collisioni-with the steam-ship City of New York while the canal-boat
was in tow of the tugs Young America and John E. Berwind. The dis-
trict court .held.all the steamers in fault, (44 Fed. Rep. 693,) and their
owners each appealed: Reversed. : i

. Wing, Shoudy & Putnam; (Charles. C. Burlingham, of counsel,) for the
‘City of New York. _— , '
- Robinson, Bright, Biddle & Ward, (Henry Galbraith Ward, of counsel,)
for the steam-tugs. - . ‘
.. McCarthy & Berier, (Edwin D. McCarthy, of counsel,) for Moore and
Daily. '+ . W : ‘

Before WaLLACE and Lacomsg, Circuit Judges.

WaLLacg, Circnit Judge. The libel in this cause was filed by the
owner of the canal-boat Western Star ageinst the steam-boat and the two
steam-tugs to recover the damages occasioned by a collision between his
canal-boat,: while she was in tow of the two tugs, with the steam-boat.
The district court adjudged the steam-boatand the two tugs jointly in fault
for the collision, and condemned them for the damages sustained by the
libelant. The owner of the steam-boat and the owner of the two tugs
both appealed -from that decree. The question now to be determined is
whether the steam-boat was solely in fault, or the tugs were solely in
fault, or whether both were in fault.. The collision took place between
Governor’s island and the Battery, at the intersection of the East river
with the North river, a few minutes after 7 o’clock in the morning of
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February 14, 1890.  The tugs were proceeding from South Amboy to
Jersey City, havmg intow 14 canal-boats and barges arranged in 4 tiers.

The tows were on a hawser 80 fathoms long, and averaged about 100
ﬂfeet in length each, and there was about 15 feet of line between each
tier. Thus the tugs and tows stretched over a distance of nearly 1,000
feet. 'The tide was strong ebb. The tugs were {rying to get the beneﬁt
of the eddy between the tides of the two rivers below the Battery. They
‘were gomg very slowly,~—not over a mile and a half an hour,~—and were
mamtammg proper fog signals to indicate that they were proceeding
‘with & tow, A woman, who was on the rear boat of the tow, saw the
steam-boat 4 moment. before the collision, some two or three hundred
feet away, and blew & horn to her several times before the collision.

‘The sbeam-boat was comlng out of the East river, bound for her slip at
New York in the North river, on one of her usual trips from New Lon-
don. Just after reaching the North riyer tide, she struck the starboard
boat of the third tier of the tow, sinking her almost immediately. She
had very shortly before stopped to avoid a ferry-boat which passed across
her bows, and thereupon immediately. praceeded ;again at half speed.

She wag going through the water at 6 or 7 miles an hour when she dis-
covered the tow, and then immediately reversed her engines, and did all
she could ‘to prevent collision, At half speed she could not be brought
to a stand-still before runnmg twice her length, or a distance of about
630 feet. For 5 or 10 minutes before the collision the fog had been so
dense that vessels were not visible more than 250 or 300 feet away,

‘The steam-boat did not see the tow until she got within about 100 feet
of the vessel she struck. The theory of her witnesses is that she did
not hear the fog signals of the tugs, nor the horn which was sounded by
the woman on the rear boat.

The learned district judge, as appears from his opinion, condemned
the steam-boat because she was negligent in not hearing the fog signals
of the tugs, and not antlclpatlng the tow behind them and stopping be-
fore it came in sight, and condemned the tugs for negligence in not giv-
ing fog signals from the boats in tow while crossing the East river. 44
Fed. Rep. 693. We differ with the district judge as to the speed of the
steam-boat at the time she discovered the tow,. behevmg, not that she
was going very slowly, but that she had regained very nearly her full
half speed, and was going at such speed that she could not be brought
to a stand-still within twice the distance at which another vessel could
be seen in so dense a fog. In this view of the facts, she was not
going at the moderate speed in a fog which the statute requires. We
are not quite satisfied that she did not hear the whistles of the tugs,
and did not proceed upon the assumption that the tow was to the north-
ward of her path; but, if she did not hear the whistles, she ought to
have heard them, in view of their proximity and the atmospherie con-
ditions, As she should have heard them, and understood their signifi-
cance, she is culpable to the same extent as she would be if she had
gctually heard them and disregarded them.

. We, do not thipk the tugs were guilty of any negligence which was
contnbntory to. the collmon. Concededly, they performed all thejr
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fsta.tufofgs Uites. CWhat! slgnals sl}ould the haye gwen ﬁ'om the boa%a
“or ‘barges? " Bhould it Have beet by a pge hanical fog-ho
T'he ode woql& have ifidicdted the pl‘es‘ence of 8 saxlmg Vesie] under way,
‘and the ‘other’6f a s%eaiﬁ-ship or sailing’ sTnp not; und Lt éither
‘of ‘such sigh xﬂé had ‘beed’ given, ands the ' colhswn ‘ha &ken Pplace, it
could hsive' eéH ety pe&‘suhsivel urged ‘that the steamboat was misled
“thereby. ‘what p l4ce n the" tbw s"héu'ld the gnals have been
“given?  If'‘thidy‘had b n ‘Biven from the fedr end, of from the middle,
«weuld not an’approdching steam-ship’ ha‘ve felt safo i ‘steering between
“that place and the sigriald'from the tugé? 1t may’| ‘be doubted whether
thé' use' of any ﬁ)g éignals, not embraced in the ¢ode: oféionals prescnbed
by statute, and”which ‘are intended to ngé precisé and definite; infor-
‘fndtion, is legally allowable, It may'be doubted whether the giving of
-fog' sxgnals by bodts or vessels in tow’ wbgld tend to’ dimxﬁ;ﬁh the risk of
dollision, ‘and’ vﬂiether the multlphcahon of signals. would not lead to
“eonfusion” and' ‘Hilsconceptioh. 'The’ bodrd of supertiging inspectors of
‘steam-vessels; until as late'as 1886, setmed’ to have supposed that they
were anthonzed tinder section 4412 of thé' Revised Statutes to prescribe
supplementsiry fog signals for ‘stéam-vessels, and did ptescribe them for
-guch vessels while towing, ~ Tows like the one in the present case were
‘common, ‘and ‘Had ‘been for many years, on the great rivers and in the
‘harbor ‘of New York, Yet the' mspectors ‘do. not seem.to have consui
ered it éxpedient to make any other :egulatlons apphcnble to the navi-
gation ‘of such tows than'‘that the steam-vessel should sound the signal
of three blasts in q‘uxck succession to indicate that she was towing. And
it is significant that it the act of congress of August19, 1890, (26 St. pp.
320, 826, c. 802; art. 15, subd. 2f,) ddopting, among. other things, the
code of foo' slgnals devised by the mternatlonal 1arind conference, while
vesgels’ bemg towed are permitted to give'a specified mgna] they are not
required to give any; and are expresslv*pro‘hlblted from giving any othér
than that which I8 required to be gnren by the’ towmg vessel. It is
possible that if some signal had been given'in the present case from some
one or more of the boats of the tow, or along-side,’ the steam-boat might
‘have heard ‘it, and so goVemed her movements’ as ‘to avoid collision.
But the tugs bed little time in which to adopt any specml precautions;
. a8'it was.only abolit five riinutes before the collision that the fog became
sufficiently dense to require ‘them; and they are not to be held liable
‘merely because, in- the lightof subsequent events, it appears that some-
thing not doné tight have béen useful. The collision would not have
happened if the ‘steam-boat had exercised the degree of care required of
her under the circamstances of the cdse. She was aware of the signifi-
cance of such signals as were given by the tugs, and knew that they de-
noted the' presence of a vessel towing. She knew that similar flotillas
of boats, similarl ly 1 arranged and stretchiqg over a8 long & distance, were
jbonstantly’ being towed by tug# in the harbor of Néw York, If she had
‘been reasonably ‘vigilant, she would have heard the fog sxgnals sounded
from_the tugs; and in that cise it would have beén her plain duty to
‘veduce hér speed to the lowest rate consistent with her steerage-way, and
wait before proceeding faster until she had a right to assume tnat the flo-
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tilla was beyond her path. Her own testimony shows that if she had
done this she could have been brought to a stand-still, after seeing a ves-
sel in her path 100 feet away, in season to prevent collision. The rule
approved by the international marine conference, that “a steam-vessel
hearing, apparently forward of her beam, the fog signal of a vessel, the
position of which is not ascertained, shall, so far as the circumstances of
the case admit, stop her engines, and then navigate with caution until
danger of collision is over,” merely formulates the duty which had pre-
viously been recognized by the courts as incumbent upon steam-vessels
under such circumstances. Act Aug. 19, 1890, (26 St. pp. 820, 326,
c. 802, art 16;) The Kirby Hell, 8 Prob. Div. 71; The Dordogne, 10 Prob.
Div. 6; The City of New York,35 Fed. Rep. 604. Holding, as we do,
that the legal responsibility of the steam-boat is precisely the same,
whether she did not hear signals which she ought to have heard and
acted upon, or whether she heard them without acting on them, we
think the collision is attributable solely to her own misconduct. If the
tugs had been in violation of any statutory provision for preventing col-
lisions, it would have to be presumed that the fault was a contributory
cause of the disaster. As it is, it is merely a matter of conjecture
whether any additional precautions would or would not have prevented
the disaster. The decree of the court below is reversed, and the cause
remanded, with directions to enter a decree against the steam-boat and
her stipulators, for the libelant, for the full amount of his damages, with
interest from the date of the report of the commissioner in the district
court, and for his costs in the district court and in this court, and for
the owner of the tugs for the costs in this court.

PERNSYLVANIA R. Co. et al. 9. DATLY’s ADM’X.
(Circuit Court of Appeals, Second Clreuit. December 14, 1801.)

Appeal frow the Circuit Court of the United States for the Southern Dis-
trict of New York.

In Kquity. Libel in personam by the administratrix of Patrick Daily
against the Pennsylvania Railroad Company as owner of the tugs Young
America and John E. Berwind, and against the Norwich & New York
Transportation Company as owner of the steamer City of New York, to re-
cover for the death of her intestate, who was drowned in consequence of the
collision, giving rise to the libel against these three vessels. 49 Fed. Rep. 956.
By stipulation of the parties, decrees of like effect as in that case wereentered
in this, both in the district court, and upon this appeal. For former report,
see 44 Fed. Rep. 693.

Charies C. Burlingham, for appellant Norwich & N. Y. Transp. Co.

Henry Galbraith Ward, for appellant Pennsylvania R. Co.

Kdwin D. McCarthy, for appellce,
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