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1.( Bammi or Hmnn or anmr.—-Aaum '
The.hirer. 9 c“hat.t.el ‘impliedly updertakes to ﬁae it well, 40 use 1t for no other
gﬂ bs;i :ihan wf‘ for whi &lﬁ’«l Jbir%t} to tialaker ropeg ggre of it, agg tgnrestore i:
o;timie ap o things 8 houn reise the diligence o
T 3 &1 ?b for any de}m)?lt whethet? liﬂs own per;oxh?sl fault or negligenoo
r tHat oY his’ subugents or serv’hbts, he s responéible to the owner.

8. Smm“t'mwn Soow-—-Lose-mliTmemennon of. SERVANT.

Whare. reapondent chartered libelant’s scows to tranbport a building from one
p]ﬂce to dnothaer, and alzo eigdged a tug to tow the scows, and; by the negligence of
tha masterof the tug and his: auboi-dinam the scows became a total loss. it was held

geapc)ndent was liable,
'ed. Rep. 889, affirmied.

In Admxmlty Appeals from decrees’ ‘'of the cirenit court of the
United: States fof the southetn district of New Yotk, affirming pro forma
decrees of the district court for said dxs‘mct. The libelants, De Witt
C. Bouker an& George A, Bouker, were each’ the owner of ‘one of two
scows lost in the same accﬁdent. The cases were hieard together in the
district court, which sustained the libéls, (40 Fed: Rep. 839,) and re-
spondent appealed On' this appeal the court delivered its' opinion in
one suit only, dlrectmg the same dlsposmon to be made of the other
Affirined,

" Moore & Wallace and Frank D. Sturges, for appellant.
. " Wing, Slwudy & Putnam, (Hamngwn Putnam, of oounsel,) for appel-
€e,

Before WALLAOE and Lacousg, Circmt Judges.

WALLACE, Circuit J udge., This is an appeal from & decree for the
hbelant for the value of a.scow. Sm;lth chartered the scow of Bouker
at an agreed price. per day. to be used ip transportmg & building from
-one location .to another. The transportatlon necessitated the use of a
tug, and Smith engaged Jaycox, with his'tng and crew. .While the tug
.was;towing the scow, she ran aground, and beforq she could be got off,
and the scow taken {0 a place of safety, a storm arose, ‘and the scow was
-s0-injtired a8 to be: practlcally worthless, .

- We dre satisfied that.there is no merit in any of the Bpeclﬁc allegations
of fault set forth in the,Jibel. It was g su1table time to start upon the
trip. The scow was to ‘be taken through a channel from Rockaway in-
Jet, and thence a short distance on the open,sea. It was necessary to
.proceed when there wes high water.in 'the channel, and it was high
water then. . A storm, was, approachmg, and it was probable that if the
trip were postponed until high water again the sea 'would be too rough,
perhaps for several days, to permit the scow to be towed safely. Any
delay consequent upon the postponement would have been at the expense
of the charterer. Jaycox was interested in having such a delay, as he
would get pay for his tug in the mean time; and his protests about the
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danger of startingat that time were prompted, we think, by this motive.
There is a8 little merit in the other allegations which set forth that the
tug was of insuflicient capacity to handle the scow, or that the scow
should not have been taken through the'channel. The accident was
caused by the incompetency of Hults, who was familiar with the chan-
nel, and was on board the tug for the trip, not to assist in her manage-
ment, but to give Jaycox the benefit of his knowledge of the channel.
He was'not éxperienced iii'steering a tug and scow siifficiently to be in-
trusted with that duty in the difficult passage through the channel.
Jaycox should have stood by the wheel.  Instead of doing so, he de-
serted it, and asked Hults to take the wheel. Hults did the best he
could, but could not control the tug, as she was influenced by the scow,
and ran her aground. The case seems to be one in which the libelant
in the present action and the libelant in the other action, for the loss of
scow No. b, have affiliated with Jaycox to fix Smith with the damages
occagioned by Jaycox’s negligence. Notwithstanding the failure to es-
tablish the specific allegations of the libel, its general averments are suf-
ficient to authorize a recovery upon the facts as they appear, and the
only question is whether Smith is liable for the neghgent acts of Jaycox
or Hults. It is elementary law that the hirer of a chattel impliedly
undertakes to use it well, to use it for no other purpose than that for
which it ig hired, to take proper care of if, and to restore it at the time
appointed. In all these things, he is bound to exercise the diligence of
a prudent man; and for any default, whether his own personal fault or
negligence or that of his subagents or servants, is responsxble to the
owner.

There is a class of cases in which one who makes a contract w1th an-
other to perform a specified undertaking, not reserving to himself any
control over the means or instrumentalities to be employed, is not liable
for the negligent act of the other in the course of performing the contract,
or of the servant of the latter. This ¢ase is not of that class. No one
can escape from the burden of an obligation which rests primarily upon
him by engaging for its performance with the contractor. Whart. Ag.
§ 485, Smith could not absolve himself from his duty as a bailee by
employing Jaycox to perform any part of it. Although Jaycox was
towing the scow with his tug by a contract with Smith, he was never-
theless performing Smith’s implied contract, as were also all those who
were employed for the time being by Jaycox. If, by reason of some
negligent act of Jaycox or Hults in the management of the tug, a third
person had been injured, who was a stranger to the implied contract be-
tween Smith and the libelant for the proper care of the scow, Smith
would not have been responsible, if it appeared that he had no control
over the service which he had contracted with Jaycox to perform.. Quinn
v. Construction Co., 46 Fed. Rep. 508. The decree of the court. below
is affirmed, with 1nterest and the costs of this court; and the cauge is re-
mitted with instractions to proceed accordingly.
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" (Otreutt Court of Appeals, Seoond Cireuit. Décember 14, 1891.)

CoLL1s10N—F06=MODERATE SPEED—TowAaGE—DuTYy OF Tow 10 SoUND Foe SIGNALS.
The steamer City of New York, going down, the East river, ran into a fog before
rounding the Battery. A tow some 1,000 feet long, in charge of two tugs, was pro-
ceeding from’ Amboy to Jersey City, and was at the time of -collision at the inter-
seotion of the North and Xast rivers, below the Battery. The tugs were sounding
fog signals. . No signals were given from the tow, except that a woman in a rear
boat of the tow blew a lorn when she discovered the steam-boat. The latter, when
she first.saw the tow, wasinoving at the rate of six miles an hour; and, though she
at once reversed, she sfruck and sank one of the canal-boats. Held, that the
steamer’s spbed was not‘moderate, as required by rule, and that she should have
‘heard and acted upon the signals of the tow, and was in fault for not doing so.
Jcldy also, that, as the tugs were performing all their statutory duties, they were
not guilty of negligence becanse no signals were given from the tow. 44 Fed.
Rep. 693, reversed. . i .

~ Appeal from the Circuit Court of the United States for the Southern
District of New: York.: N : i

In Admiralty. Suit by Moore to recover for the loss .of a canal-boat
in collisioni-with the steam-ship City of New York while the canal-boat
was in tow of the tugs Young America and John E. Berwind. The dis-
trict court .held.all the steamers in fault, (44 Fed. Rep. 693,) and their
owners each appealed: Reversed. : i

. Wing, Shoudy & Putnam; (Charles. C. Burlingham, of counsel,) for the
‘City of New York. _— , '
- Robinson, Bright, Biddle & Ward, (Henry Galbraith Ward, of counsel,)
for the steam-tugs. - . ‘
.. McCarthy & Berier, (Edwin D. McCarthy, of counsel,) for Moore and
Daily. '+ . W : ‘

Before WaLLACE and Lacomsg, Circuit Judges.

WaLLacg, Circnit Judge. The libel in this cause was filed by the
owner of the canal-boat Western Star ageinst the steam-boat and the two
steam-tugs to recover the damages occasioned by a collision between his
canal-boat,: while she was in tow of the two tugs, with the steam-boat.
The district court adjudged the steam-boatand the two tugs jointly in fault
for the collision, and condemned them for the damages sustained by the
libelant. The owner of the steam-boat and the owner of the two tugs
both appealed -from that decree. The question now to be determined is
whether the steam-boat was solely in fault, or the tugs were solely in
fault, or whether both were in fault.. The collision took place between
Governor’s island and the Battery, at the intersection of the East river
with the North river, a few minutes after 7 o’clock in the morning of



