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If this pigment was the equivalent of the white lead, and this varnish
of Benguela varnish, as they may have been, the turpentine, and mag-
nesia or soap-stone are left out of the composition, and it was accord-
ingly different from that of the patent. The screening is wholly left
out of the process, and simple drying of the plates, after the coating,
left to take the place of baking 48 hours, at 125 deg. Fahrenheit. Neither
the composition nor the process so shown are the same as those of the
method of the patent. That they may have been the same, and that
the defendants could have shown them to have been different, if they
were, and have not, is relied upon to make out that they were. In
Waylde v. Railroad Co., 53 N. Y, 156, referred to for support to this ar-
gument, there was some evidence tending to show that the defendant
was one of those liable; and whether it was or not could be made to ap-
pear from written contracts in its possession, and not produced. The
courf said: “The defendants knowing the truth, and omitting to speak,
every inference warranted by the evidence should be induiged against
them.” Here infringement is denied in the answer, and was to be proved.
The orator does not even say that he thought the metal of the box was
prepared for printing by his method, but only described a. method not
his. The omission to produce evidence will not supply evidence want-
ing on the other side, although it will strengthen that which is slight.
That- the defendants have used the orator’s method does not appear to
be proved by any degree of evidence. Therefore the bill must be dis-
misged for non-infringement., Bill dismissed.

BracrER v. Har-8wear Manvr'e Co.
(Cirouit Court, S. D. New York. April 5, 1893)

ABSIGNMENT OF PATERTS~CONSTRUCTION OF CONTRACT, i .

‘Where & manufacturer owning certain patents, in pursuance of an agresment w
form a corporation which is to include the properties of several rivals, and of which
he is to become the general manager, assigns his patents to the corporation with-
out reservation or conditions, except that the company is not to assign them to any
one else while he continues 10 hold his allotted proportion of its stock, such assign-
ment cannot be considered as subject to the condition that he shall be retained in
his position as manager, and his discharge by the company, whether with or with-
out cause, will not revest in him any interest in the patents.

In Equity. Suit by Thomas W. Bracher against the Hat-Sweat Man-
afacturing Company. Bill dismissed.

Arthur v. Briesen and Esek Cowen, for complainant. Julien T. Davies
-and John R. Bennett, for defendant. ‘

Coxg, District Judge. Nominally this is anaction for the infringement
-af two Jetters patent. Its real purpose, however, is to test the validity
-of an instrument by which the complainant assigned these patents to
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the.defenddnt in- March, 1882, - The ¢complainant charges—First. That

his. sngnature to this instrument is forged.. Second. That.if the signature

is genuine the instrument. 1tself, orthe: greater part thereof, is fraudulent.

Third. ‘That if the instrument is genuine:in all respects, still, it was im-

properly used and did not Operate to transfer a valid tlt]e to the defend-

ang.. .

i The first of thgse oharges was dmposed of at the, argument There is
nothmg in therecord; worthy the name of evidence, to. impeach the gen-
uineness of theigignature. ‘Among;the many w1tnesses who prove it to
bé genuine is the; complainant himself,

" The second charge, while not so overwhelmmg] v dlSproved “has little
of ‘4 -substantial ndture to rest upon, : It is said, conceding that complain-
ant signed the last sheet of the aSmgnment that. the other sheets were
added afterwards. - The reasoning in-support of this. charge is as fol-
lows: Hirst. The. last. page was press-copied before the signature of
complainant was -affixed. The second and third:pages never were
copied at all, and- the first page was copied after being recorded in the
patent-office. - Second. On the last two pages there are three brad-holes
and oon the first two pages two brad-holes, Pages 1 and; 2 are not num-
bered and pages:3 and:4 are numbered. Third. The body of the paper
and ithe name of the first.subscribing witness is in one.ink, the signature
of complainant and the signature of the second witness:is in another ink.
-Fourth. .The previous pages have been spaced to match exactly the last

- page of the assignment. Other alleged peculiarities.are pointed out, but
the foregoing are the principal ones. Assuming that all of these proposi-
tions are fully established, they absolutely fail to sustain the grave ac-
cusations made against the defendant-and- its agents. Fraud must be
proved; it cannot be inferred or maintained by speculation or conject-
ure. To destroy property rights and strike down private character for
the reasons advanieed would be alike without precedent and without prin-
ciple.

But the foregding propositions ‘are not established.’* The testimony
that the sheets of the assignment were copied at different times was ren-
.dered, miterly valueless when the writing was subjected to {ests made by
the very witness who pronounced the instrument ungenuine because of
‘these suipposed discrepanciés, The proposition that the last page was
originally part of an assignment of leases, from which it' was removed
and fraidulently attached to the three preceding pages ‘of the instru-
ment in question, is rendered untenable by an examination of the last
page itself. The first sentence on the Iast page ! uhlch the complamant
-muét have seen is as follows: :

“QOf its legal representatives to the full end of the respective terms for

~which Said several.lstters patent, and each of them, are granted.”

After this sentence, which unquestionably :does.not refer to leases
and unquestionably does refer to letters patent, appears the assignment

-of licenses ‘referred to. It is as follows:

"' « And I do hereby further assign, sell; $ransfer and set over unto the said
+ Hat-Sweat ‘Manufacturing Company any and all interest whatsoever, that I
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haye.or may hayein, to and under existing contracts and licenses, in, to and
under the said several inventions and letters patent or either of them and
amounts dueé t.hereon orto accrue by reason thereof.”

_Other cnrcumstances, characterized as susplclous, have been fully 60X~
plamed When to &l this is added the fact that there was no reason or
motive for the commission of crime; that the defendant, as will be seen
later on, was entitled to an assignment of the patents in question, and,
if the complainant had refused, a court of equity would have compelled
him to assign, the last suspicion of wrong-doing disappearsand not even
the shadow of fraud remains. . It thus appears that in March,. 1882, the
complainant, by an instrument, executed without fraud, duress or mut-

ual mistake, assigned to the defendant the patents whlch the defendant
is charged with infringing. -

1t might, perhaps, be said that the courf need not proceed further,
but should dismiss the bill at this point. The theory upon which the
action rests, as expressly charged in the bill, is that this assignment was
never made or executed by the complamant “in any way, shape or man-
rier whatsoever.” "This proposition has been completely overthrown.
Such being the condition of the pleadings and proofs it is & grave ques-
tion whether the action in any view can be maintained.  Apparently,
there is but one answer to the question: Can one who does. not hold
the legal title to a. patent treat as an infringer one does hold that title?
However, as both parties have devoted the greater part of their argument
to a consideration of the construction to be placed on the assignment, I
proceed to an examination of the question whether tha.t instrument trans-
ferred a valid title to the defendant.

Prior to 1881 the hat-sweat industry was in the hands of several rival
manuiacturers, viz., the complainant, Stetson, Greenwood, Bigelow and
the Blanchard Overseam Company, Competltmn was dlsadvantageous
to all. An effort was, theretore, made to consolidate these corflicting
interests. With this object in view an agreement was entered into be-
tween the complainant and Mr. John B. Stetson, which, after reciting
that the complainant had assigned certain patents to Henry B. Renwick,
as trustee for a company about to be formed, provides as follows: Stet-
son was to organize the company, the patents were to be assigned by
Renwick to the new company upon the joint request of the attorneys for
the respective parties, 374 per cent. of the capital stock of the new com-
pany was to be delivered to complainant. It was agreed further that
the board of directors of the company was to consist of five, two of them
to be designated by complainant, who was to be employed as general
manager of the manufacturing department. He was to devote bis entire
time to.the business and was to receive a salary of $6,000 per annum,
payable monthly. It was also stipulated that the patents assigned by
complainant to the company should not be assigned, sold or transferred
by the company, except upon the written consent of complainant, so long
as he continued to own two-thirds of the 874 per cent. of stock. Com-
plainant further agreed that as soon as the company was formed and the
37% per cent. of stock issued and delivered fo him, he would simulta-
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neously transfer +to the company ‘Tie entire businesd, both of manufactur-
ing and- selling sweats for hatd.” The assignment by complainant to Ren-
wick, as trustee for the Hat-Sweat Company about to be formed, was
executed at thesame time and provided that Renwick should assign the
patents therein mentioned “to the said company when formed, oras soon
thereafter as he. may be requested’ so to do; the terms and condltions
contained in anarticle of agreement bearing even date herewith (Stetson
agreement) having first been fully cOmphed with, otberwise this assxgn-
ment to-be void.”

1 :'The assxgnment to Renwick as trustee contams also the following
clause: -

"And Ido further covenant and agree that as soon as the said company
shall have been duly organized, if requested, I will execute an assignment,
assigning and transferring all myright, title and interest in'and to the said
several letters patent, and each of them, and said application above named,
to the eompany direct, together with all claims for past infringement of the
said several letters patent, or any of fhem, likewise any and all existing con-
tracts and llcenses under the said several letters patent and gmount dus
thereon »

It will be observed that the a.smgnment in dlspute-—March 1882,—
is in exsct compliance with ‘the foregoing stipulation.

On the 3d day of January, 1882, the complainant signed a full and
absolute release, indorsed on the Stetson agreement, acknowledging that
Stetson “has fmt.hfu]ly complied with and carried out each and every of
the terms and conditions of the said agreement.” ' On the same day the
company, by resolution of the board reciting and confirming the Stetson
agreement, employed the complainant as general manager at a salary of
$6,000 per annum, payable monthly. Mr. Renwick did not accept the
trust. | That he' had absolutely ‘declined in the spring of 1882 does not
appear. Indeed, it seems reasonably clear that both pafties expected
that he might be indueed to accept even long after this period. How-
ever this'may be, ‘the fact remains that Renwick had nothing to do with
the transaction frém its inception to its close. -

What then was the situation in March, 1882? ' The Hat-Sweat Com-
pany Had been organized, all the parties havmg transferred arid assigned
their property and: patents to the eompany as. agreed.. The complain-
ant had teceived his stock, had been appointed general manager at the
agreed salary, had transferred his business, apparently without condition,
to the company, and bad received over $8,000 for his plant. In short,
every condition precedent had been’ performed Everything that Stet&
gon, or the company, adopting his agreement, promised to do as a con-
sideration for the assignment had béen done. - This is virtually conceded.
Why; then, should the complainsrit not have assigned ‘the patents?
Why ghoild he not have kept his agreement? = It is admitted that he
should Have assigned, but it is argued’ that the assignment should have
contained a condition, in hee verba, making it void unless the company,
through the remsainder of complainant’s life, complied with the terms
of the Stetson agreement and employed him as general manager. Or,
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it is said; the trustee might have inserted in the assignment a covenant
on the part of the company that they would comply with the executory
terms of . the Stetson agreement, or a separate stipulation should have
been executed on the part of the company agreeing to carry out the berms
of that agreement.

In other words, it is insisted that a valid title to the patents was con-
ditional upon-the continued employment of the complainant, and that
an assignment which did not convey such a defeasible title was in vio-
lation of the:trust, null and void, and transferred no title to the defend-
ant. - There is nothing in the negotiations from the beginning to the end
to indicate that it was ever in the mind of either party that such a con-
dition :should be attached to the assignment. A recital in an assign-
ment .of & patent of & memorandum of reciprocal obligations, like that
contained in'the Stetson contract, would have been out of place. . The
idea never appears to have assumed & tangible shape until, in 1887, the
complainant was. seeking a plausible theory upon which to attack the
defendant. - He agreed to assign without condition. He did assign
without eondition, and a'short time afterwards directed the trustee to
assign without condition. . Can it be possible that the complainant would
have sanctioned the unconditional direction of May 23d if he intended
that- Mr. Renwick should add a condition regarding his employment
based upon the Stetson agreement? Would he have used the followmg
language:

“You are hereby requested to assign, transfer and set over unto the Hat-
Sweat: Manufacturing Oompany,%he property conveyed to you by the assign-
ment from Thomas W. Bracher to Henry B. Renwick and now held in trust
by you for them and on behalf of said company. This request is made in ac-
cordance with a certain agreement between Thomas W. Bracher and John

B. Stetson, dated Juune, 1881, each of the terms and conditions ccmtamed in
said ayréement having been fully complied with.” = .

I am convinced that such an anomalous assignment was not intended
and that the defendant could not have been compelled to accept it. It
would have been valueless. No one would have purchased patents con-
véyed. by such a title. The other parties would: not have transferred
their patents by absolute assignment and permitted the complainant to
‘occupy a relation to the company which would enable him at any time
to destroy the company’s property and turn its title deeds to ashes.
And, finally, the others would never have transferred to the complain-
ant 2,250 shares of stock in exchange for such an infir and worthless
title. It seems incredible that intelligent men could have intended to
organize a successful company with the title to its property dependent
upon its succeeding should a dispute arise between it and one of its serv-
ants over the terms of his employment. After the complainant had re-
ceived the stipulated consideration it was his duty to do what he had
agreed to do and what he had been paid for doing, viz., transfer his pat-
ents to the company. If, thereafter, he was improperly discharged he
had his remedy at law, which he could at any time assert. It was man-
ifestly the intention of the parties that if there was a breach of any of
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the conditions subsequent they should be left respective‘ly to thexr rem-
edy at law. ' .o v

-Considerable’ Spwulaetlon has" been indulged in,-on the bnefs, ‘g’ to
the fate ‘of the Renwick trust, ete. * I do: not::dpem it -ebsential to en-
ter into this interesting inquiry, for it must be borne in mind that
the question here-is not ‘whether the deiendant has’ a:perfect title, but
whether the- coimplainant has atitle which will enable 'im to sue
infringers. - Having; for & good cunsideration, twice assigned all title
out ‘of himself:itiis not-easy to see by what mysterious process he ac-
quired it again. - Theipurpose of the Renwick trust was obvious. ' It
was to hold the: patents for the benefit of all, pending the: formation of
the :esmpany. = The moment the company was formed and the.consid-
eration paid the trust-deed was unnecessary. It would have been more
orderly, certainly, 1o have had the trust:executed. : But the defendant
was guilty of no wrong- in demanding an assignment:direct from the
complainant. The latter. had been fully paid for: t.he awgnment and
had agreed to makeit.’

- If:the foregoing viéws are correct the question whether the complam—
ant« wae rightfully discharged or not is of no materiality to this contro-
versy. . :All the contemporaneous agreements, everything that was said,
written.and done by the parties from the beginning to the end of the
transaction only tend to strengthen tlie impression that it was the inten-
tion of all concerned that after the transfer of the stock and the employ-
ment.-of the complainant by the defendant, their. relations thereaiter
should be the ordinary ones of employer &nd employe. .+If the complain-
ant failed to keep his agreement the defendant could recover damages,
but not the stock transferred to him. If, on the other hand, the de-
fendant broke its agreement the complamant could recover damages of
the defendant, but not the patents transferred to it. Each party had
his remedy at law if the other failed to keep the agreement. The com-
plainant’s conduct since his discharge need be referred- to only as - con-
firmatory of this construction, and as it tends to throw light upon the
actual ‘intent of the parties. -After his discharge in ‘September, 1832,
he made no sign until this suit was commenced in 1887. . Why did he
not immediately offer to return his stoek and demand his patents? The
excuse he gives for thus sleeping upon his rights is wholly inadequate.
If the situation was then what he now says he supposed it to be, his in-
activity is unaccountable. If a defeasible assignmentwas on record and
the event which reinvested him with the title had occurred, why.did he
not assert his rights and reclaim his:property? Instead of doing so he
gold his stock for $60,000 and still retains the money.

‘The. blll is dlsmxssed S
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Rmmv.Emon GI.ASSCO.

(M Omrt.B.D.OMo EB. D. lhrch ll.l&l)
1 Desrow PAm'rs—Amcmulox—Gmss Bo-rmzs AND J
Deaisn tent No. 17,243, issued April 5, 1887 to Dn.mel C. Ripley, for footed bot-
* ‘tles fini jé’:s, consisting o a sphisrical bod red ring-neck, covéring a zone of
. the body; and havin ‘g pattern on t.s entire surface, was not anticipated by
" ecertain designs having & general resemblance thereto in shape, but. lmking the
raised ornamentation of t.he neck. ‘

l. SBAME--RyIpERcER—METHROD OF PRODUCING. .
Althpuigh the suit, does not involve the method of producin the result, yet, i
- gonsidering the guestion'of anticipation, the court may properly take into consid:
~gration thefact that the patentee invented the method of making articles of glass.
‘ware having a “blown” body and a “pressed ” neck, thereby ren erlng possible the
raised ornamentation of the neck in the patent.
8 Smn—commucnon—-lmxnmnnﬁon oF WORDS. :
. %rds of the claim and specifications which refer to the body ot the vessel as
“globe—u aped ” or “spherical " must be taken in their ordinary, rather than their
'+ mathematical, signification, and infringement cannot be avoid {omerely elongat-
ing the body 8o as to render-it an ovoid, rather than a pphere or g! C e
[ 9 an—Tm or Ixmmozunx'r—(}nnnnu REBEMBLANCE,.
In detérmining whether a design patent is infringed, the test is whether there is
. g substantial similarity in appearance; not to the eye of the expert, but to that of
"'the’ ordinary observer, giving such attention as would ordinarily be given by & pur-
’ chaser of t.he article besrlng t.he de- £n.

B. snn-
‘Whers the infringement of a de-lg; patent is dellbemto and intentiongl l{:
: rlllsrg? wm 1mpose upon the defendant e penu.lty of $250 provided for by Act Fo

‘In Equity Suit by Daniel C.: Ripley against the Elson Glass Com-
pany for infringement of a patent. Decree for complainant. »

‘W. Bakewell & Sons and T. B. Kerr, for complainant.

F. L. Dyer and J. D. Elwn for respondent.

J Acxson, Circuit Judge. Thls suit is. brought for the alleged mfringe-
ment of design patent No. 17,243, issued April 5, 1887, to Daniel C.
Ripley, the complainant, “for a new and original deslgn for glass bottles
and jars.” -After referring to Figs. 1 and 2 of the accompanying draw-
ings, the specifications state that— <
- “Theé tharacteristic feature of ‘my design consists of the globe-shaped body,
b, and- ﬁgureii ring or neck portion, @, surmounted on a zone of the spherical
Dbody, d. .: The figured portion consists of a raised pattern, covering the whole
surface of the ring, a; but the heads, d, may be omitted, as shown in Figure
2 The body, b, has a foot, c. A suitable stopper, e, is used with some arti-
cles, and w1th others it is not. . It therefore is not to be considered necessary
to my deslgn. which ia applicable to boltles, jars, pltchers. and similar footed
artiuleu Sl

The first claim based thereon is as follows:

“The design for footed bottles and j jars, consiating of the spherical body, b :
tpg gred ring-neck, a, covering a zone of the body, d; the ring having a
pattern on its entire surface, as shown and descnbed »

lnfnngement is charged only as to this first claim of the patent. The
gafenseg,a_et up by respondent in its answer are: - First, invalidity of the




