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NorraerN Pac. R. Co. v. AMaTO,

(Circult Court of Appeals, Second Circuit. January 18, 1803.)

1. CrroviT COURT OF APPEALS—WRITS OF ERROR,

Under the act establishing the circuit courtof appeals, (26 Bt. p. 826, ¢. 517,) which
provides, in section 11, that all existing provisions of law, “regulating the system
and methods of review through appeals and writs of error,” shall be applicable to
such review in the eircuit coyrt of apgeals, awrit of error returnabie to the circuit

court of appeals may be issued from the clerk’s office of the circuit court in which
the action was tried. ’
8. SAME—JURISDICTIONAL AMOUNT.

As Rev, 8t. U. 8. § 691, as amended by Act Feb, 16, 1875, limiting the jurisdie-
tion of the supreme court to cases involving $5,000 or over, was expressly repealed
by section 14 of the circuit court of appeals act, there was no ground for contend-
ing that such limitation applies to the jurisdiction of the circuit court of appeals.

8. BAME—DATE OF CREATION. ‘ ’

The act creating the -eircuit court of appeals took effect from the date of its pas-
sage, and the court had jurisdiction to review, by writ of error, a judgment entered
thereafter, and before the third Tuesday in June following, which was merely the
day for the first meeting of the court, as fixed by the joint resolution passed on the
same day with the act. In re Claasen, 11 Sup. Ct. Rep. 785,.140 U, 8. 200, followed.

4. SAME-—-PENDING SUITS, ) ‘ .

The'¢ireuit court of appeals has jurisdiction to review causes pending in the cir-
enit courts'at the time of its creation, even though such causes, being for less than
$5,000, were not before reviewable in any court. Making the cause reviewable is
not impairing the jurisdiction of the court, within the meaning of the clause of the
joint.resolution which declares that the act shall not in any wise impair the juris-
diction.of any federal court in pending causes. In re Claasen, 11 Sup. Ct. Rep.
785, 140 U. 8. 200, followed.

5. BiLt or ExcrpTIONS—TIME OF BETTLING AND FILina—Circuir CourT RULES,

‘While rules 67 and 69 of the circuit court for the southern district of New York
require exceptions in common-law cases to be druwn up and served before judg-
ment, they do not require the exceptions to be settled and filed before that time,

6. MASTER AND SERVANT-—CONTRIBUTORY NEGLIGENCE.

Whether it was contributory negligence for a railroad laborer, returning from
bis work at night across & slippery railroad bridge, to walk “at his ease,” without
keeping a lookout for trains, in view of his boss’ assurcnce that there would be no
trains for two hours, is a question for the jury.

Error to the Circuit Court of the United States for the Southern Dis-
trict of New York.

Action by Dominick Amato against the Northern Pacific Railroad
Company for damages for personal injuries. The cause was brought
originally in the supreme court of New York for New York county, and
was subsequently removed by defendant to the United States circuit
court for the southern district of New York. Verdict and judgment for
plaintiff in the sum of $4,000, and a motion for a new frial denied. 46
Fed. Rep. 561. Defendant brings error. Affirmed.

On writ of error from the supreme court, affirmed, 12 Sup. Ct. Rep.
740. ’

BTATEMENT BY LACOMBE, CIRCUIT JUDGE.

In November, 1888, Amato, the defendant in error, who was & laborer
on the railroad of the plaintiff in error, was run over, and his leg cut off,
by one of the company’s locomotives. He had been at work, with a
gang of 56, near the west end of the railroad bridge, at Bismarck, in
North Dakota. They lived near the east end of the bridge, and it was
the custom of the company to take the men home from their work on a
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car drawn by a locomotive, about half past 5 o’clock each afternoon.
On the day of the accident, however, the boss told them there would be
no train to take them across, and that they would have to walk. He
further tofd fhem thatno éngine would come over tha bridge until about
7 or half past 7. They all started to walk across, but Amato, in conse-
uenice of & pain in his side, could not keep up with the others, and fell

behind, walking. by. hlmself There was but one 'track on the bridge,
and on'that track he walked. There was not room to walk at the side
of the track without crawling from one trestle to another. “An engine
came on the bridge from the east, meetmg him about midway across.
From the place where he met the engine to the east end was about 700
feet, and the track straight. There was room on the bridge to allow
him to step aside and let the engine pass, if he had seen it coming. He
did not. see it until it was “on top of him.” Then he tried to get out of
the way, but slipped on the track, which was slightly frozen, fell, and
caught his leg under the wheel of the engine, which passed over it, cut-
ting it off, 'The action was commenced in February, 1890, and was
tried in the circuit court of the United States for the southern dlStl'lCt of
New .York, April 17, 1891, resulting in a verdict for $4,000 in favor of
the. pla;ntlﬁ' below. J udgment was efitered May 28, 1891, and the bill
of exceptions was signed July 16,1891. A writ of error from this court
was issued from the clérk’s office of the circuit court on July 27, 1891.

Henry Stanton, for plaintiff in error. '

Roger Foster, for defendant in error. ,

Before WALLACE and LacoMsg, Circuit J udges.

Lacoueg, Circuit Judge, after stating the case as above, delivered the
opinion of the court.

The defendant in error contends that the writ of error is void, because
it was issued: from the circuit court, and not from the circuit court of
appeals. Such contention is unsound The act of March 3, 1891, es-
tablishing. the ,circuit. courts of appeals, (26 St. p. 826, c. 517,) pro-
vides in its eleventh section that “all provisions of law now in force
[when the act was passed] regulating the methods and system of review,
through appeals or writs. of error, shall regulate the methods and system
of appeals and writs of error provxded for in' this act in regpect of the circuit
court of appeals,.” At the time the act was passed it was provided, by
section 1004 of the Rev1sed Statutes, that “writs of error returnable to the
supreme court may be issued as well by the clerks of the circuit courts,
under the seals thereof, as by the clerk of the supreme court.” By the
eleventh section (above .quoted) this regulation touching the method of
review by writ of error was extended to cases returnable to the new
courts of review.’

It is also urged on behalf of the defendant in error that no wrlt of er-
;ror lies in review of this judgment, inasmuch as the matter in dispute,
exclusive of cbsts, is less than $5,000. Reference is made to the eleventh
section of the act: estabhshing the circuit courtsofappeals, (above quoted,)
and to the provisions of section 691 of the Revised Statutes, as amended
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by section 3 of the act of February 16, 1875, (18 St. pp. 315, 3186, c.
77,) limiting the jurisdiction of the supreme court to cases involving
that amount. The difficulty with this argument is that the very act
which created the new courts expressly repealed section 691 of the Re-
vised Statutes, and also section 3 of the later act of February 16, 1875,
limiting the jurisdiction to cases involving $5,000. Act March 3, 1891,
§ 14. At the time the new act was passed, these provisions as to the
amount in controversy ceased to exist, and were therefore not trans-
ferred to the new courts as “provisions of law [then] in force.”

Defendant in error further contends that this court has no jurisdic-
tion to review, by writ or error, a judgment which was entered before
the day prescribed in the joint resolution of March 3, 1891, (Joint
Resolution No. 17, March 3, 1891; 26 St. p. 1115,) for the organiza-
tion of this court, and that this actlon ig not affected by the act of
March 3, 1891, havmg been begun before its passage, and therefore
within the saving clause of the joint resolution, which provides that
“gaid act shall not * * * jpany wise * * * impairthe juris-
diction of any court of the United States in any case now pending
before it.” It is argued that the jurisdiction of the circuit court would
be impaired if, in a case where its judgments were formerly absolute,
they may now be reversed by writ of error. This point, however, has
been disposed of by the supreme court in Re Claasen, 140 U. S. 200,
11 Sup. Ct. Rep. 735, where a writ of error was allowed under the new
act to review a final judgment rendered March 18, 1891, ina criminal
action pending belore the passage of the act, and which judgment
was not (except for such act) reviewable by writ or error, the court
holding that the act of March 8, 1891, went into immediate operation,
80 as to permit a writ of error in such a case. The new courts were
created by the act of March 3, 1891, § 2, which took effect upon its
passage, not by the joint resolution, which merely provided for their
first meeting day

Defendant in error further contends that the bill of exceptions cannot
be considered, because it was allowed too late, judgment having been en-
tered May 28, 1891, and the bill of exceptlons allowed July 16, 1891;
and refers to circuit court rules 67 and 69, (for the southern dlstnct of
New York.) These rules provide, in substance, as follows: (@) Excep-
tions shall be drawn up and served betore judgment is rendered and. en-
tered, unless the time shall be enlarged by a Judge, (b) amendments
thereto are to be served within four days after service of the exceptions,
unless the time shall be so enlarged: (¢) four days are allowed for the
parties to agree, unless the time shall be so enlarged; (d) if they cannot
agree, four days’ notice of settlement may be given by either party, un-
less the time be so enlarged; and (e) the judge shall thereupon correct
and settle the same, within what time the rules do not prescribe. There
is nothing in these rules requiring the exceptions to be settled and filed
before judgment, and, for all that appears in the record beiore us, the
proposed exceptions were druwn up and served beiore judgment, as the
rules require.
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“The plamtlﬁ' in efror insists that thetrial judge erred in not taking the
case from the jury, and directing a verdict for the company, because, as
it contends, the undisputed testimony showed that Amato was guilty of
culpable negligence, which brought about the accident. He testified
that “ he was walking at his ease, not thinking of anything,” and did not
see the engine when it came on the straight part of the bridge; but also
stated that he “never thought of it, for the reason that the boss told him
there was nothing to come across.” We are of the opinion that it was
fairly a question for the jury to determine whether or not it was negli-
gence on his part not to keep a lookout for a coming engme, in view of
the boss’ assurance that there was none to come. The case i8 quite within
the decisions in Bradley v. Railroad Co., 62 N. Y. 99, and Oldenburg v.
Railyoad Co., 124 N. Y. 414, 26 N. E. Rep. 1021.

The Judgment of the circuit court is affirmed, w1th costs of this ap-
peal.

Greert ¢ al. v. NEw ZeALAND Ins. Co.

(C’i’rcw&t Com't. D. Oregon. March 21, 1892,)

1, INHABITANT,
That the term “inhabitant,® as used. in the flrst ssction of the judiciary act, In-
cludes a foreign corporation, engaged in busincss in the district in which it is sued,
according to the laws thereof.

3. FOREIGN CORPORATION. -
A foreign eorporation, engaged in business in any state in this Union, who, in
pursuance of the laws thereof, appoints an attorney, with power to receive service
‘of proeess in any suit against it, thereby consents in a,dvance to be sued thereon.

At Law, -
- Mr. Lewis L. McArthur and Mr. Tilmon Ford, for plalntlﬁ’s.
Mr. Joseph Simon, for defendant.

DEeapy, District Judge. This action is brought by the plaintiffs, cit
izens of Oregon, against the defendants, a corporation organized under
the laws of New Zealand, and alleged to be an “inhabitant” of the state
of Oregon, 10 récover an a]leged loss by ﬁre of §3, 500 agamst whlch it
had insured the plaintiffs.

The first complaint merely stated that the defendant was a New Zea-
land corporation, and plaintiffs were citizens of Oregon; and on this it
was contended that the parties were “citizens of different states,” within
the meaning of those'words in section 1 of the judiciary act, (Supp Rev.
St. p. 612,) and therefore the court had jurisdiction. -

- On demutrer to the complaint, the court held these words did not in-
clude an alién subject or coi-poratlon but were cOnﬁned to cxtlzens of the
“states” of this Union.

The plaintiffs bad leave to amend, and now allege that the ‘defend-
ant in 1888 -engaged in the fire insurance business in Oregon, and, pur-
suant to the laws thereof concerning foreign insurance compan‘ié's;"depos;



