846 : FEDERAL REPORTER, vol. 49.

If, after trial -upon the gharge: upon which he was surrendered, he

hould be. held mpon. anpther: charge, or,should be placed . upon, tr,m.l for
such, other. charge before his Arial upon the charge for which he was
purrendered, 'the federal. i:r;.bunals will be ‘accessible to hun, if his right
be»thereby mvaded. g

it

UNI'I'ED Smm . BARDENHEIER. ,

(Dmmt C'ourt. . 1). ‘Missourt; 2. D. January 4,1890.)

L. RevexUe LAws—ALTERATION: OF INSPEOTION STAMP.
: ‘The “obliteration” of & portion of & government inagbe fon mar'k or smmp isa
Ve

“cdhange or alteration” thereof, within the meaning of Bt. U. S § 83

2. BAME—INFORMATION.
An information which avers that the defendant “did unlawfully change and a1
“ ter” the marks and st.amps, sufficiently shows that the act was done willfully and
inwnﬁonauy.
8. Snm Y ‘
AR formation under Rov. St. U. S 58326, for using casks or packages previ-
.ously {nspected. for the ssle of other spirits, or spirits of a different quality from
“those ¢ontained in them at the‘time of lnspecblon, must show that the change was
‘bronght about by filling them vith other spirits after the original contents, or a part
- thereof, had been withdrawn; and a count_alleging that spirits. of 102 degrees
proof were fraudulently sold in casks marked “105 degrees proof "without stating
the cause of such changae in guality, is defecmve.

At Law. Informatlon agamst John Bardenhemr for v1olatlon of the
mternal revenug laws. L C

] STATEMENT mt THAYER, ms'rmc'r JUDGE.

This is an 1nfqrmat;gn contaxmno exght counts, under gection 3326,
Rev. St... The first series of counts (Nos. 1, 2, 5, and 6).are for alter-
ing. “dlstxllery ‘warehouse, gtamps” and “mspectmu marks” on cer-
tain barrels of dlstxlled spirits, by “obhtemung and, makmg illegible ”
the dates of such stamps and marks. 1In the second series of counts
(Nos, 8, 4, 7, .and 8) it.ig charged, in substance, tbat detendant unlaw-
fully and lraudulently used casks havmg thereon United States internal
revenue inspection marks, phowxnv dlst,llled spirits of 105 degrees proof
to be. contained therein, for.the purpose of selling therein to one George
Autenrieth’ dlstllle;d spmts of 102 degrees proot .and for the purpose of
falsely representing to Autepneth that, the spirits.sald were of 105, de-
gree,s proof; and.then and there cheatmg and detxaudmg hiwm,

v George ). Reynolds, U. S., Dist. Atty., .~ .

Hough&‘szggh,for debendant e

THAYER, sttnct Judge, rg"ter statmg the facts ) L‘he chief obJectmns
;o the first serigs.of counts;arg that au, “obhteratmp " of & portion of a
government ipgpection mark. or stamp ds. not a “qlpange or alteration”
thereof, within the: mepnmg of -section '3326; and, secondly, that the
counts are bad because it. is not alleged that the marks and stamps were
know;ngly and intentionally, altered in the respects stated. .
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““Neither of thege: objeéctions dpspeirs to the court to be tenable. * A stamp
or inspection mark is changed or altered from its former condition when:
a portion‘of it is obliterated or rendered 1}leg1ble, 'well as when some
part 6f the stamp is erased, and sorething else is substituted in lieu of
the part erased: The same conclusion follows when the purpose of the:
law is ‘considered. ‘Inspeetion inarks and stamps are required to be:
placed on casks and packages of distilled spirits to enable the govern-
ment o réadily trace the emgm and history of each cask, and thusef-
fectually prevent frauds upon:the revenue. - The: system is elaborate,:
and, as a whole, was so framed that each package might tell its own
story,—where it was made, when it was made, and if the tax thereon
had been paid. It would be nearly or quite as mischievous to permit
dealers to obliterate a portion of a government inspection mark or stamp
found on a barrel of distilled spirits as it would, be to permit a falsifica-
tion of such mark. Thiéféfore, the words“change or alter,” as used in
the statute, must he. construed, to cover an intentional erasure of any es-
sential part of a mark or stamp which congress has required to be placed
on packages of distilled spirits.

It will be eonceded that an unintentional or accidental erasure of a
stamp. or some part of it, is not an offense under gection 3326.. An in-
dictment or.information- thereunder shou]d accordingly allege that the
act was done knowingly and intentionally, or it should employ language
of a-similar import. - The present .information avers that the defendant
“did unlawfully change and alter” the marks and’ stamps in question.
This sufficiently shows that the act was done willfully and intentionally,
as otherwise it could not be said to have been done unlawfully.

2. The second series of counts must be’ adjudged insufficient. The
statute %{sectmn 8326) imposes a penalty on ¢ne who “fraudulently uses
any cask or package having any inspection mark or stamp thereon, 'for
the purpose of selling other spirits, or spirits of quantity or quahty
different ftom ‘the spirits préviously inspected- therein.” The fraud 'in
this' clause ‘intended is ‘evidently a fraud- upon the’ government, to be.ef-
fected’ by putting ifito a’ cask, after it has been inspected or stamped,
other spirits, either of the same or a different guality, that were not
therein at the time of such inspection or stafirping.’ It is apparent that
congress was legislating for the protection of the revenue, rather than for
the prevention of merély private wrongs. It intended to prevent frauds
on the¢ 'revenue that ‘might be perpetrated by filling barrels that had
been'inspected or stamped with other spirits, after the original contents
had been wholly or partialty withdrawn. The second series of counts
do not ¢harge with certainty such a fraud as‘this clause of the statute
was intended to prevent. They show, no doubt, that defendant. made
use of the inspection marks to ‘misrepresent the proof of the hquor to
one of his customers, or to aid in such midrepresentation, but it is not
alleged that the change in'proof was due to- the fact that other spirits
had- been placed in the several casks'after the original inspected contents
had been. wholly or ‘partially withdrawn. ' The reéduction in-proof may
have beeii due to natural cduses, ot to the addition of water after a-por-
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tion of the original contents had leaked out or had evaporated. If the
reduction in proof was due to the addition of water, the penalty sued
for wasnot incurred, since no wrong was thereby done to the. govern-
ment..' The penalty is imposed for the doing of some act whereby the
government is or may be defrauded. Jnre Three Packages of Distilled Spir-
its, 14 Fed. Rep. 569, See, also, U. 8. v. Thirty-Two Barrels of Distilled
Sp'Lmts 5 Fed. Rep. 188. e

The second series of counts w111 be quashed The demurrer and mo-
tion fo quash the first series will be overruled. - ‘ ‘

Umi*nn Srares v. STONE.
(Dtst/r'tct Cowrt, D Idaho J anuary 4, 1892.)

L Ptmmo Lums—Tmnnn TRESPASS,
grocedure may be maintained under section 2461, ev. St. U, 8., for a

v,lolatxon pfits provislons; and it is sufficient to allege in the indictment that the
cuttip eg 'and removing of ‘the timber was for use other than thit of the navy of the
Uhited States. It is not nécessary t6 alle%e that defendant was not Justlﬁed under
any, of the various land laws of the Unjte St.at,es »
3, Sum

Ghargmg the “outting and removing® of tlmber does not const.itute the allega-

. tion;of two offenses to one count,. . . }

(Syllabus by the Gowrt)

is

Tk

- At Law.. Demurrer to mdn.tment.
Fremont Wood, U. S. Atty.
McBmde & Allen Albert Hagan, and L. Vineyard, for defendant.

Bmm, Dlstrict J udge By the 1pdlctment in pursuance of the pro-.
visions of seetion 2461, Rev. St., the defendant is charged in this case
with the cutting and removing of timber from the pnblic lands of the
United States, with the intent .tp export, dispose of, and use the same
in.a manner “other than for the use of the pavy of the United States.”
In the argurnent and consideration of the demurrer interposed by defend-
ant to such.indictment,.the defendant, in support thereof, claimed—
First, thatyiunder said section, a criminal prosecution cannot be main-
tained for. timber trespasses on.the general public lands of the United
States; second, that the indictment does not set out the use to which de-
fendant. a.pproprlated the timber, and fails to show e does not come
within the provisions of some of the statutes modifying said section, or,
in other'words, that it has not negatived the defendant’s defenses; and,
third, that the indictment, in charging the cutting and removing of such
nmber, has charged two oﬁ'enses in one count.

1. The first objection, I think, may be.clearly determined by an analy-
sis of the section involved, w1thout a gonsideration .of the adjudicated
cases,  The firgt clause of this section is limited to the cutting or wanton



