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receivers. The plaintiff recovered judgment, and the defendants sued out
this writ of error. Upon the trial the court gave the same instruction to the
jury that was given in the case of these same plaintiffs in error against
Lafayette, 49 Fed. Rep. 798, (decided at this term.) This was error. The
judgment; of the court below i8 reversed, and the cage remanded, with instruc.
tions to grant a new trial '

Eppy' ¢t al. v. WALLACE:
(Circuit Court of Appeals, Eighth Circuit. February 18, 1893.)

1. CARRIERS—INJURY TO PAsSENGERS—MOVING TRAIN.

Plaintiff took passage on defendants’ freight train, which, when it reached his
station, halted in such a position that the caboose in which he was riding was quite
a distance from the station. He had alighted, or-was in the act of alighting, when
the brakeman told him not to get off, for, after the freight was unloaded, the train
would be moved so as to bring the caboose near the platform. The train, instéad
of slowing up as the caboose neared the platform, increased its speed, and plaintift,

. _acting under the advice of the brakeman, jumped off, and was injured. Held, that
defendants were estopped by the act of their servant from claiming that plaintiff
was in fault in not leaving the train when it first stopped, or that its contract of
carriage was fully performed at such time; that defendants could not avail them-
selves of their general custom as to the stoppage of freight trains, nor of the rulethat

" passengers on freight trains assumeincreased risks; and thatplaintiff was entitled
to recover if, in jumping off the train, he acted as & prudent man would have acted
in the circumstances. ’ :

9. BaME—CONTRIBUTORY NEGLIGENCE. .

. Contributory negligence is a defense which will not avail defendants, unless sus-
tained by a preponderance of the evidence, ’
8. SAME—DAMAGES. . .
. . Inan action for personal injuries caused by defendants’ negligence, where it ap-
- pears that plaintiff has not fully gained the use of the injured member, damages
may be given for future loss. } : :

-‘Error to the United States Court in the Indian Territory.
- Action by William J. Wallace against George A. Eddy and H. C.
Cross, as receivers of Missouri, Kansas & Texas Railway, for personal
injuries. Verdict and judgment for plaintiff. Defendants bring error.
Affirmed. : :
* Clifford L. Jackson, for plaintiffs in error.

W. L. Hutchings and Sandels & Hill, for defendant in error.

Before CaLvweLL, Circuit Judge, and SHIRAS and THAYER, District
Judges.

SHiras, District Judge. The plaintiffs in error are the receivers hav-
ing charge of the Missouri, Kansas & Texas Railway, and operating the
trains thereon, under the orders of the United States circuit court for
the district of Kansas. The defendant in error, on the 7th day of May,
1890, became a passenger on a freight train operated by the receivers,
for the purpose of going from Kiowa to Stringtown station, in the In-
dian Territory. The train contained many cars, and, when it reached
the station last named, it was halted in such a position that the caboose
in which the defendant in error was seated was quite a distance from the
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station platform.:-'When the train halted, the defenddnt:in error went to
the end"6f thie car, ‘With three'grip-sacks, for the purpose of leaving the'
train.” When''he hdd' stepped,, of ‘was about stepping, on the ground,’
oie,of th brakemien belonging # the train told him not to get off; that
there was some local freight to be unloaded; and that thé train would be
moved lower down,—meaning by this that the caboose would be
brought near to the station platform., Thereupon the defendant in error
resumed his position on the steps of the caboose, with his luggage, await-
ing the movement of the train. . After some minutes’ delay, the train
was put in motion, and, as the gabgose came to the platform, instead of
slowing up, the speed was increased ; noticing which, the defendant in error
asked a brakeman whether the train had gone, and was answered : “Yes,
we are gone, but we are not running very fast. You can get off. I will
throw off your grips.” Thereupon the defendant in error jumped from
the bottomn step. of the caboose, was thrown down and injured, his arm
being- broken and wrist sprained. .. To recover damages for the injuries
thus cgused  hini, the defendant’in error brough this action’ in the
United:States coutt for the Indian Territory, and; upen a trial before a
jury, k& recovered ‘a verdict for $1,250; and, judgmment being entered
therefor; the redeivers bring the'case to this court, the assignment of

errors embtacing 32 specifications. R

- We shall'not attempt to consider each specification separately, but
shall confine the opinion fo the few general propositions which are de-
cisive of the rights of the parties. The errors.assigned, based upon.the:
form of thé stitimons and the sufficiency of the service thereof, call only
for the remark that these points have already been ruled upon by this
- court adversely-to the contention of plaintiffs in error.. Railroad Co. v.
James, 48 Fed. Rep. 148; Eddy v. Lafagetie, 49 Fed. Rep. 798, (opin-
ion filed at present term.)

‘The fourthvand fifth assignments of error ure based upon the refusal
of the trial cou#t to permit the introduction of evidence tending to show
that it was:the:gerieral oustom, and in accordance with- the rules of the
- company, to stop local-freight trainsat such parts of the station grounds
as would be most convenient for loading or unloading freight, and pas-
sengers thereon were expected to leave:such traing gt such places as they
might be stopped with referénce to the convenient dispatch of the busi-
ness of the:company. Under some aspects which the case might have
assumed, this evidence would have been admissible; but upon the issues
that were in fact presented by the testimony, and upon which the case
went to the jury;the samewas.immatérial.  If theclaim had been made
that the .passenger had. been .compalled to get:off-the cars at an unfit
place, or at :a point: other than thie platform, and- had suffered injury
thereby, then it might have:been pertinent to prove the general rule and
custom . of the company in:the. partignlar named. . It is true that the pe-
tition does charge, among other matters, that the train was improperly
and negligently handled, inthat it was not halted atior near the station
platform; but in submitting the case to the jury the liability of the de-
fendants was not made to depend in any degree.upon the question of
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the place where the train was halted, and, as the evidence introduced
did not present this as an issue m the cause, the court. d1d not err in'the
rulmg complained of. ~ . -

Tt is also assigned as error that the court refused to give several in-
structions requested upon behalf of the receivers, the purport of which
may be fairly understood from the two requests now cited, to-wit: =

“The court instructs the jury that if you find that plaintiff entered defend-
anta’ local freight train on the day in question‘ at the station of Kiowa. for
the purpose of taking passage to thie station-‘of Stringtown, as a passenger
upon: said train, and that said train was stopped by defendants' agents. and
servants ab the station of Stringtown suilicient length of time to enable plain-

tiff to safely alight therefrom, and that such stoppage of said train was made
at a pl;we and in a manner customaryin the management and operation of
similar freight trains upon defendants’ said line of railway, and that plaintiff
availed himself of said opportunity to so alight from said train, and 'did alight
therefrom, then you will further find that defendants fully performed their
duty to plaintiff in affording him an opportunity to leave said train, and that
pldmt’l’ﬁ. on 50 alighting from said train, ceased to be a passenger upun said
train.

“The court instructs the j Jury that it you find that plaintiff entexed upon
defendants’ local freight train on the day in question at the station of Kiowa,
for the purpose of taking passage to the station of Stringtown, as a passenger
upon said train, and that said train was stopped by defendants’ agents: and
servants at the station of Stringtown sutficient length of time to enable plain-
tiff to safely alight therefrom, and that such stoppage of said train was made
at a place and in a manner customary to the management and operation of
similar freight trains upon defendants’ said line of railway, and that plaintiff
availed himself of said opportunity to so alight from said train, and did alight
therefrom, then you will furtber find that defendants fully performed their
duty to plaintiff in affording him an opportunity to leave said train, and that
plaintiff, upon so alighting from said train, censed to be & passenger on said
train; and if you further find that plaintiff, believing that he could save him-
self the trouble of walking from where the car in which he had been riding
had been stopped to the defendants’ depot or said station of Stringtown, and
for that purpose got back upon said ear withaview of getting off as the same
passed by said depot, that then plaintiff was not a passenger upon said train,
and was not entitled to be treated as a passenger by defendants’ servants in
charge of said train.”

As salready stated, the undisputed evidence showed that, when the
train halted at Stnngtown the defendant in error was in the act of leav-
ing the caboose, although he would have been required to walk a long
distance with the baggage he had with him before' reaching the station
platform, when the brakeman told him that they had local freight to un-
load, and that the train would bé moved &o as to bring the caboose near
to the platform. The passenger had a right to rely upon the informa-
tion thus given him, and if, disregarding the same, he had gotten off the
caboose at the place it then’ stood, and had sued the company for breach
of contract, in that the company had not conveyed him to the station
proper, but had required him to alight at an inconvenient and possibly
dangerous place, he'would have been defeated in the action upon proof
of the fact that the brakemsn told him not to get off at that place, and
that the train would be moved up to the station proper. The evidence
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proves beyond, question that the passenger would have left the caboose
at the spot where it halted, regardless of the inconvenience thereby
caused him, had it not been that the company, through its agent, noti-
fied him that the truin would be moved to a more convenient point, and
that he_ shquld await such movement before alighting from the car.
Under such. clrcumstances, the company is. estopped from ¢laiming that
the passenger was in fault in not leaving the train when it halted with
the caboose a long. distance from the platform and it is also estopped
from asserting that its contract of safe carriage had been fully performed
when the train had stopped:long enough to allow the passenger to leave
the car. The court, therefore, was clearly right in refusing to give the
instructions above quoted and others of the same import; for they wholly
ignore the fact that the action of the passenger in continuing on the ca-
boose was due to the directions given him by the agent of the company.

It is further claimed that the court erred in charging “that a common
carrier-admitting passengers to a freight train incurs the same liability
to transfer them safely ad if on a passenger train.” And in refusing, at
the request of the company, to instruct “that a passenger taking a frelght
train takes it with the increased risks and diminution of comfort inci-
dent thereto, and, if it is managed with the care requisite for such a
train, itis allrtbose who embark upon it have a right to demand. The
passenger can only expect such security as the mode of conveyance af-
fords.” It is'possible to imagine or suggest cases in which the facts
would be such as'to make the request above quoted entirely proper, and
also to requlre a more full statement of the abstract rule of law given by
the court in its charge; but there was nothing developed in the evidence
in this case that called upon the court to. instruct the jury in regard to
any increased risks or discomforts attending a passage in the caboose of
a freight tram, a8 compared with a passage in' a drawmg—room car form-
ing part of & pasSenger train. The injury to the defendant in etror did
not grow out of g risk peculiar to a freight train. ' It ‘might just as easily
have occurred if the train had been composed of passenger coaches, for
the injury resulted from the passenger leaving the car when in motion,
which may occur as readlly with passenger as with freight trains.

. The case was sent to the jury ‘upon two propositions: = First. Was the
carrier guilty, of ‘negligence causing the accident, in that the passenger
was induced to get-off the, train when the same was in motion? Second.
Was the passenger chargeable with negligence in jumping from the steps
of the caboose under the circumstances developed in the evidence?

Upon the first question the court charged, in substance, that if the
passenger, when the train stopped at the station, was directed to remain
on the car nntil it was moved to & more. convenient place, which, how-
ever, was not done, but, the train being put in motion, the passenger
was advised to get off the moving train, and was alded in so domg
by the employes of the defendants, and i .in.consequence thereof was in-
Jjured, such facts would constitute neghgence on part of the carrier, and
entitle the passenger to a verdict, unless the latter had, by neghgence on

-his part, defeated his right of recovery, Counsel for. the receivers: does
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not, in argument, press the exceptions taken to this part of the charge,
ev1dently recognizing the fact that it could not be successfully claxmed
that it wags a proper performance of the contract of safe transportation,
requiring, of the carrier the exercise of the highest degree of care and
gkill, to induce a passenger to forbear leaving the train by the represen-
tatmn that the car upon which he was riding would be stopped at the
platform, and then, neglecting to stop the train, to induce the passenger
to jump from the moving car, and thereby :subject himself to the risks
incident to such a mode of leaving the train. - It cannot be successfully
affirmed that a carrier of passengers exercises the high degree of care
exacted of him, if he requires or induces passengers to leave the carupon
whic "1 they are riding when the same is moving at a constantly increas-
ing rate.of speed; and therefore it was not error for the court to charge
the jury: that, if they found the facts to be as stated, then the charge of
negligence against the defendants was made out, and the plaintiff was
entitled to a verdict, unless it appeared that he had by negligence on
his part, contributed to the accident.

Iti is, however, urged as ground of error that the court did not prop-
erly instruct the jury upon the question of contributory negligence; the
position of counsel, as stated in the brief, being as follows:

“The plaintiff should have acted as a prudent man would have acted, and
cannot, aftér acting recklessly and in afoolbardy manner, recover for injuries
sustained by him while so -acting. If the plaintiff saw, or by ordinary care
could have seen, that the defendants had in fact negligently exposed him to
the risk of injury, he can no longer rely on the instructions or advice of de-
fendants’ agent, but must use all the additional precautions on his part which
a person of ordinary prudence would use in view of the cucumstdnces asthey
are, and not as they ought o be.”

Whether the court did not, in substance, instruct the Jury in accord
with the views of counsel w1ll be best determined by quoting the lan-
guage of the charge upon. thls point, the same being as follows:

“The court instructs the Jury that though they may find from the ev1dence
that the plaintiff jumped from the train of the defendants while the same was
in motion, and defendants’ sérvant or employe upon said train had advised or
instructed the plaintiff to so jump from said train, and that the plamtiﬂE was
thereby injured and had his arm broken, yet if the jury should fufther find
that said irain was moving at such a rapid speed that the danger to plaintiff
in 8o jumping from such train at such time was so great that a man of ordi-
nary prudence would not have so jumped, then the plalntiff should be con-
sidered as guilty of contributory negligence, and the jury should find for the
defendants. The court instructs the jury that if tliey should find from the
evidence in this ease that the plaintiff, being a passenger on defendants’
train, was instructed by defendants’ trainwmen to leave the train in guestion
when such train was moving at such a high rate of speed as would have pre-
vented a man of ordigary prudence from acting upon such instruction, then
your verdiet will be for the defendants. The court instructs the jury that a
passenger on a railway train is not justified in yleldlng to the adviee or in-
struction of those in charge of the train to alight or jump from the train while
the same is moving at a high rate of speed; that in such case the passenger
must think before he acts, and is bound to think and act as a person of ordi-
nary prudence would do under the same circumstances; and if the jury be-
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Heve from %y e¥idence that the plaintiff, in jumping from a moving train at
the station of Stringtown, at.the time he received the injuries complained of
in thinvcahgg was s{;qi-njg‘th.?aﬁ which was obyiously dangerous to a person of
ordinary Prutinod, then the plaintiff cannot recover, though he wis invited
bfv‘ihﬁiructﬁq’;wi:&jpinp from 'said train by defendants” servants or agents.”

- Extended:-cemmdnt is. not needed to demonstrate, not only that the
instructions ‘given were in ‘harmony with the. views of ‘counsel as now
stated in the brief, but that.they clearly and fully stated the law, so that
the jury could net possibly liave misunderstood their duty in the par-
ticular to which'the instructions are applicable. The completeness of
the charge in this regard -is:also a sufficient refutation of the errors based
upon the refusal of the court to give several requests of the receivers upon
this subject. . The: instructions given ‘met all the different phases of the
evidence, and no additional light would have been given the jury by a
repetition of the same thought in the forms used in:the requests pre-
ferred, but not-given. : .

Exception is also taken to the ruling that contributory negligence is a
defense which will not avail a defendant ‘unless sustained by a prepon-
derance of the evidence. That it is a matter of defense is the settled
rule in the courts. of the United States,;and why there must not be a
preponderance of evidence to-sustain it we are at a loss to perceive. If

_the argument of:counsel was well founded, the rule would be that, if
there was evidence tending to show contributory negligence, a party in-
jured could not recover, which is certainly not the law in any forum.
‘Unless, upon the entire evidence, the jury can fairly say that a plaintiff
has, by negligence on his part, contributed to the injury complained of,
his right of recovery cannot be defeated on that ground; and this is the
equivalent of the proposition that the fact of contributory negligence must
be established by a preponderance of the evidence. A :

" Tt is also said that it was error to refuse a request to the effect that
the jury could not award damages to plaintiff “for future loss that plain-
tiff may sustain in consequence of his injury received by himself at the
time he alighted from thé train in question.” ' In argument, it is said
that there was. no evidence to sustain a finding that there would be dam-
age in the future, and hence plaintiff was not entitled .to an award there-

-for. If this was the point sought to be covered by the request submitted,
the language .used therein is but illy fitted to express the idea. If the
request had been given, the jury would probably have understood it to
megan that they could not award damages for future loss caused to plain-
tiff by the injury received, but must confine the award to the damages
received in the past, which would clearly have been an erroneous state-
ment of the law. The record shows that the defendant in error, when
upon the stand asa witness, testified that at that time he had not regained
the full use of his arm; that he could: not use it without causing pain;
and that the rotatory motion of the arm was impaired. There was evi-
dence, therefore, tending to prove a continuing injury, and the damage
caused thereby, in the future was a proper element to be considered in
the assessment of the damages, and the court,:thefefore, did not err in



