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knowledge on the part of the officers of the bark. as to its insolvent con-
dition at' the time the deposit was received, in order to bring this case
within the rule respecting fraud. But-the bill alleges that the bank
was irretrievably insolvent at the time the checks were received, through
the acts of the president and. two other officers. It must be presumed,
therefore, that the officers knew the condition of affairs and the conse-
quences of their own acts.. Under these circumstances, it was not nec-
essary to aver specifically that the officers had knowledge of such in-
solvency. Upon this ground the demurrer is overruled.

PorTER 9. BEAL ¢ al.

~ (Ctroutt Court, D. Massachuseits. February 95, 1802.)

CONSTITUTIONAL LAW—~UNREASONABLE SEARCHE — PRIVATE PAPERS — NATIONAL BANKS,
The president of a national bank which had failed brought a bill against the
receiver, alleiing that a certain trunk which was then in the vaults, and of which
complainant held the key, contained his private papers; that the receiver, who
refused to surrender the same, was about to be summoned before the United States
-and jury with the papers, to investigate a'criminal chdrge against complainant.
'ﬁne‘ prayer was for an order for the delivery of the papers, an injunction against
taking them before the grand jury, and for general relief. .. Complainant proved by
the cashier that the trunk was kept in the bank as the property of the presiden
but the witness had no knowledge of its contents. Held, that under the fourth an
fifth amendments to the federal constitution, the receiver could not give evidence
as to thé contents of the trunk, nor could a public investigation be had; but, as the
plaintiff had voluntarily submitted his rights, and asked for afirmative relief, the
court would appoint & master to examige it entirely alone, and turn over to com-
plainant any mers belonging to him, and to the receivensuch as were the property
of the bank, and were not material to the government’s case against complainant;
and that such as related to bank transactions, and were material to the prosecution,
should be held by the clerk for further consideration. Boyd v. U. S., 6 Sup. Ct.
Rep. 524, 116 U, 8, 616, distinguished. .

In Equity. Bill by Asa P. Potter against Thomas P. Beal, receiver
of the Maverick National Bank, and Frank D. Allen, United States dis-
{rict attorney, to obtain possession of a.trunk alleged to contain private
papers. . -

Henry D, Hyde, M. F. Dickinson, and Elmer P. Howe, for complainant.

Hutchins & Wheeler, for receiver.

Frank D. Allen, U. S. Atty.,pro se.

ArpricaH, District Judge. This is a proceeding in equity, and the
bill was filed on -the 15th of February, 1892, At that time the only
parties were Potter, plaintiff, and Beal; receiver, defendant., At a pre-
liminary hearing, February 16th, the plaintiff and defendant were repre-
sented by counsel, and the United States attorney appeared, and claimed
the right to be heard on behalf of the government. The bill, in effect,
alleges that the plaintiff, who was the president and a-director. of the
Maverick National Bank, deposited in the vaults thereof certain private
and personal books, papers, and other.documents, which were never the
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propetty ‘of the bank, and that some of the papers were: then in g trunk,
to.which’ he leld the key; that thetrunk was in the vault whens the. bank
was ¢losed by :order of the coptroller.on the 1st day of November, and
that the réceiver has since héld it, and refused to pass it-to the plaintiff;
tliat: the papers are personal in. their nainre, and- npcessary to, a settle-
ment of - his, business affairs; - that. he! i8.charged; with. :leatlons of the
law; and that the. govemment attorney was abou$ to issne a summong
eallmgmhadefendant ‘Beal before the grand jury with the papers in-ques,
tion; that he is without-adequate remedy at law, and thgmfure seek.s the
interposition of a court of equity.

The relief songht is (1) an order that the books, papers, and other
documents be delivered to the plaintiff; (2) that the defendant Beal be
enjoined from using the same betore the grand jury; and (3) such other
relief as may be just. . AtrL is hea.rmg no evidence was offered other than
the evidence contained in the bill, which was sworn to. After hearing
the parties, through their counsel, and the suggestions of the government’s
attorney, the prayer for preliminary injunction was denied, except so far
as relief-wes involved in an order whlch was entered m»saxd cause, and
wilg’ 4, follows:

" “Tothe end that the ﬂghts of the publie and all interestied parties may be
protecied, it is  ordered that the defendaunt forthwith lodge with'the clerk of
the United States cireuit ‘ecourt for the, district of Massaqhusetts the trunk

named 'in ‘said ‘bill, together with its contents; and the:clerk.is directed to
carefully keep the same.in its present conditlon until othervnse ordered,”

"In obedience, to' this order, the defendant lodged ‘the trunk and con-
tents with- the clerk; where it.now remains under: seal. Subsequently
the defendant Beal filed his answer, alleging, in effect, that the trunk
came into his possession as a part of the assets of the fbank that he is
advised and believes ‘that it is his duty to examine thy ”eontents theteof,
and ascertain whether it contains property of the bank, or memoranda,
books, papers, or accounts concerning its affairs; and the government
‘attorney, appearing, wids, upon petition, made a party, and filed a mo-
tion, askmg,»m effect, such an order a8 would lay. the papers: before the
grand jury.: Whereupnn thie plaintiff asked for further hearing, to the
end that evidence might be introduced as to the nature of his possession,
dnd 4 hearing was had on the 23d day of February,1892. At.this hear-
ing the plaintiff called one Work, a cashier, whose evidence tended to
show that the trunk in question was~kept in the.'bank, and not-else-
where, as the private trunk of Mr. Potter; but the witness had no knowl-
_ ‘edge of the contents. ' It further appeared. from’ this witness that Mr,
‘Potter and one ‘Kellogg, the clerk of the bank, and: a :secretary to Mr.
-Potter, and .no-other persons, had access to the trunk . Ngither Mr. Pot.
-ter'nor Kellogg was called ‘ag a witness.,. It also. appeared that the trunk
:was at one time opened by agreement, and that certain insurance policies
.were taken: theféfrom, and that certain deeds of Florida-lands, which
sotie Hanson held in trust as security to.certain notés held by the bank,
Were taken therefrom by Mr., Ewer, by agreement. ;

.+ The defendants - offered: evidence as to the character of the contenta
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which was excluded upon-the plaintiff’s objection, on the ground that,
as the investigation was for the purpose of ascertaining whether the pa-
pers were private, and therefore entitled to proteetion, the'question should
be determined upon a proceeding not in conflict with the spirit of articles
4 and 5 of the amendments to the federal constitution.. Upon the pre-
liminary hearing, and at this stage of the proceedings, the parties all ask
for atfirmativé’ relief, neither denying the jurisdiction of the court nor
questiening its  power to ascertain the character of the contents of the
trunk in question in a reasonable manner, reserving the right to object
to all unreasonable and improper proceedings.

Now, what is the situation? The plaintiff neither alleges nor proves
by satisfactory evidence that the trunk contains private papers only. He
holds the key, and refuses to deliver it, to the end that the trunk may
be opened ata public hearing. I only infer from this refusal, in view
of the fact that he asks for affirmative relief, that he thinks a public ex-
hibition of private papers unreasonable, and that he is willing to submit
to such a private and reasonable examination as is necessary to enable
the court to make an intelligent order, and one which shall not violate the
rights of either party, The plaintiff, who is supposed to know the con-
tents, does'not give information at a public hearing; the defendants, who
have partial information, are not permitted to disclose at such hearing.

In the case of Boyd v. U. S., 116 U. 8. 616, 6 Sup. Ct. Rep.
524, it was held that an order of court upon compulsory proceedings,
compelling a party to produce a paper, the character of which was known,
in order that it might be used against him, was an unconstitutional and
erroneous order. The case at bar, in my judgment, is distinguishable
from the.case referred to. Here the plaintiff voluntarily submits his
rights to the determination of the court, and asks for relief and an order
that papers be delivered, the character of which is not known to the court.
From the character of the possession, I think the court should know, in
a general way, what the trunk contains, before an order is made as to the
disposition of its contents. It is very clear that Mr. Potter is entitled to
speedy possession of his private and confidential papers. It is equally
clear that the bank is entitled to know what is taken from its vaults.
Whether the government is entitled to have possession of any part of the
papers, I do not undertake to say. A court of equity will not make an
order changing the actual custody of property without clear and satis-
factory evidence of title; in other words, the court will not make an order
that this trunk be delivered to either party until it has some evidence of
what it contains.

With the view, therefore, of ascertaining the rights of the parties in a
manner not unreasonable, and not in conflict with the provisions of the
constitution referred to, Hon. Jorn LowELL, of Boston, is appointed mas-
ter, to examine the contents of the trunk in question. Mr. Howe, of
counsel, will pass the key to the clerk, who will open the trunk in the
presence of the master, and no other person; and, after examination by
the master, in the presence of no one, such papers, documents, and other
things, if any, as are the property of the Maverick Bank, and are not
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wmaterial to the issue suggested in the motion. of the district attorney,
after being first shown to the plaintiff, will be delivered to the defendant
Beal by the clerk. Second. Such, if any, as are private, and .are not the
property of the Maverick Bank, together with such: as do relate to Mav-
erick ‘Bank fransactions, and are necessaty and material to be introduced
by Mr. Potter in his own behalf; will be forthwith delivered to his coun-
sel, Mr. Howe. Third. Such, if any, not included in the two classes
above, as relate to Maverick Bank fransactions, and, in.the judgment of
the master, are or may be material to the issue suggested in the motion
of the district attorney, and the proper presentment of the government’s
case, shall be sealed, réturned to the trunk and the safe custody of the
clerk, who will relock the trunk in the presence of the master, return the
key'to Mr. Howe, and hold the trunk and such contents until further di-
rected.. The master; without further characterization, will report whether
or not he finds papers and documents within the classes named, and what
disposition has' been made thereof. The examination contemplated by
this order is to be considered ‘a part of the preliminary hearing; or, in
other words, in aid thereof, and is designed to enakle the parties to lay
evidence before the court in a private and reasonable manner; the nature
of the case being such that it would be unreasonable to direct or permit
it to be done in a public manner. . Upon report, the parties will be fur-
ther heard as to the proper use and disposition of such, if any, papers
and other things as are material to the government’s case.

It isiunderstood ithat the examination is to be private, and no pub-
licity whatever, except such as is conveyed through a report of the char-
acter. indicated. Before the examination contemplatéd by this order, the
parties and their counsel may, in the presence of each other, or sepa-
rately, if they so agree, make such explanation to the master as they de-
sire as. to the character of the papers, and, until such examination and
report,.or until the foregoing order is vacated or modified, all parties are
strictly enjoined from-interfering in.any way with the trunk or its con-
tents.: It may also bé understood that there is to be 8 speedy examina-
tion and.report, unless some party aggrieved desires to raise the question
of the propriety of this order; and in such. event, upon proper motion,
in view of the novelty of the proceedings, and the delicacy of the ques-
tion involved, the examination will be fixed at such a day as will enable
the court of appeals to pass upon the question, if such right of appeal
exista. g ‘ '
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Isaacs v. SoutHERN Pac. Co.

(Ctreuit Court, D. Oregon. March 14, 1892,)

INJurY To EMPLOYE—EVIDENCE.

In the trial of an action for damages for personal m]ury occasioned by an acci-
dent to & bridge on a railway, it is error to admit evidence on the part of the
plaintiff going to show that in the reconstruction of the bridge longitudinal braces
were used where none had been used before, ,

(Syllabus by the Court.)

At Law.
Titman Ford and Richard Williams, for plaintiff.
E. C. Bronaugh and W. D, Fenton, for defendant.

Deapy, District Judge. This action was brought by Grace G. Isaacs
against the Southern Pacific Company to recover damages for personal
injuries alleged to have been sustained in a railway accident, commonly
known as the “Lake La Biche disaster.” On the trial of the case the jury
found a verdict for the plaintiff in the sum of $11,000.

The defendant now moves to set aside the verdict, and for a new trial,
because the court erred in admitting evidence on the part of the plain-
tiff as follows: It being shown and admitted that the bridge in ques-
tion was originally constructed without longitudinal braces, the plain-
tiff called- Henry Rogers as a witness, and asked him if the defendant,
in the reconstruction of the bridge, put in such braces; to which ques-
tion the defendant objected, which objection was overruled by the
court; and thereupon the defendant excepted, and the witness answered,
“Yes.”

This ruling now appears, in the light of the authorities, to have been
erroneous, and materially so. The effect of the evidence was to practi-
cally show an admission on the part of the defendant that the bridge
was not properly or sufficiently constructed, without longitudinal braces,
in the firstiplace; whereas, the use of them in the reconstruction might
have been only out of abundance of caution in the light of the experi-
ence of the Wwreck. _

No authority has been shown in support of the ruling, and it is be-
lieved that none can be found, unless it be in the state of Pennsylva-
nia.

In the case of Nalley v. Carpet Co., 51 Conn. 524, the court said:

“The fact that an accident has happened, and some person has been in-
jured, immediately puts a party on a higher plane of diligence and duty, from
which he ac¢ts with a view of preventing the possibility of a simnilar accident,
which should operate to commend, rather than condemn, the person so act-
ing. ' If the subsequent act is made to reflect back on the prior one, although
it is done upon the theory that it is a mere admission, yet it virtually intro-
.duces into the transaction a new element and test of negligence which has
no business there, not being in existence at the time.”

In Morse v. Railroad Co., 30 Minn. 465,16 N. W. Rep. 358, the court
overruled its former demsmns on this subject, and said:



