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- Crry oF SoMERVILLE v. BEAL, Receiver, . :

o 1'K0iirc'wtt ‘Court, D. Massachusetis. March 14, 1892;) ' K -

L. BANES AXD BANRING—CHECKS FOR, COLLECTION—INSOLVENOY. L
» hether the title to a check deposited with a bank passes to the bank beforecol.
lection, so as to immediately create the relation of debtor and c¢reditor hetween it
and the depositor, is & question of fact, depending upon the circumstances and
course'of dedling in each particular case. .
8, Samr—RIGHTS OF DEPOSITOR., - : E
Certain checks marked “For deposit” were deposited in a bank at a guarter to 8
on Saturday, and credit was immediately given for the amount thereof on the pass-
book. The bunk closed at 8, and the next day was declared insolvent, with the
....checks still in;its hands. It was the bank’s custom, at the close of each day’s busi- -
“ 'mess, to balance ite books, crediting depositors with the amount of their checks,

- atd, if a.check was subsequently returned unpaid from the clearing-house, it was
charged off to the depositors. The depositor in this instance did not know of this
custom. He had made d%posits' with the bank for several gears without any spe-
cial arrangem’ent, and had never drawn against uncollected checlks, except by par-
ticular understanding,- .Held that, on these facts, title had passed to the bank so as
to create the relation of debtor and creditor.

8., 8aME—PLEADING—FRAUD. '
But where the foregoing facts were alleged in the bill, and connected with the
_.-Jurther allegations that, at the time the checks werereceived, the bank was, “irre-
*‘trievably insolvent, and made 80 by the operations of the president and two others
.. of the directors, ” and that the depositor then believed it to be solvent, and had no
means of knowing of its insolvency, this was sufficient to show fraud, and torender
the bank liable to return the checks or their proceeds.
¢ Sams, . s .
It was not necessary for the bill to specifically allege that the officers of the bank
had knowledgeé of its insolvency, since such knowledge would be implied from the
.allegation that the insolvency was caused by the president and two directors.

In:Equity. Suit.by the city of Somerville against Thomas P, Beal,
receiver of the Maverick National Bank, to .recover the proceeds of cer-
tain checks. . Heard on demurrer to the bill, Overruled.

Selwyn Z. Bowman, for complainant. .

. Hulching & Wheeler and Frank D, Allen, U. 8. Atty., for defendant.

Cour, Circnit:Judge.. This is a bill in equity brought by the city of -
Somerville against Thomas P. Beal, receiver of the Maverick National
Bank, claiming title to certain checks (or their proceeds) deposited in
said bank on the aiternoon of October 81, 1891, the day the bank closed
its doors for business. - The case was heard upon demurrer to the bill,
the receiver contending that the title in the checks passed to the bank,
and that: the-city of Somerville must come in with the general creditors.
The main allegations of the bill are, in substance, as follows: On Sat-
urday, October 81, 1891, at about a quarter before 8 o’clock in the aft-
ernoon, thié treasurer of the city of Somerville deposited in the Maverick
National Bank checks on different banks, amounting to $21,171.40, and
$8,450 in cash. The bauk closed its doors at 8 o’clock on that day.
The treasurer. handed the checks (with the other deposit) to the receiv-.
ing teller, with-a deposit:ticket, and at the same. time his pass-book, and
the teller at once credited the total amount of the deposit therein. The
treasurer stamped the following indorsement on the back of each check: -
“For deposit. JouN F. Corx, Treas. & Coll. City of Sumerville,” - After
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the:bank closed its doors on that day, the books of ‘the bank, according
to the usnal custom, were posted and balanced, and theamotmt of .said
checks was placed to the credit of said- city of Somemlle, and the checks
put in-the clearing-house drawer, with other checksintended for presen-
tation at the clearing-house on the following Monday.: On the following
day, Sunday, the bank was declared insolvent, and the bank examiner
took possession of the same.. -All the assets and property of the bank
were held by ‘the examiner until the time the receiver was appointed.
On Monday the bank examiner caused the checks to be sent to the clear-
ing-house, where they were paid, and the proceeds thereof were received
by the examiner. Subsequently these proceeds were transferred to and
are nqw’ held by the receiver. They have been kept in the accounts of
the recoiver separate and distinct from the other funds of the bank.: The
city treasurer had for several years made deposits with said bank with-
out any special agreément in regard thereto. . There was no agreement
that checks, when deposited, should he con31dered ag cash, or that the
treasurer could draw against them before collection; and the treasurer
never drew & check for which his deposit was not .sufficient, without
counting the proceeds of uncollected: checks, éxcept in a few instances, :
where a-special arrangement was made with the bank by which the bank
agreed to advince him certain specified amounts of money on his checks’
in excess of deposits. There was no express understanding that the
checks should or should not be credited to the city immediately on de-
posit, but they were always so credited on the pass-book at the time of
the deposit. The treasurer did not know whether the books of the bank
were balanced after the close of business on each day, and credit given
oni’ the books of the bank for checks deposited on that day, but he did
know that the amount of such checks was at once credited to him on his
pass-book. It was the custom of the bank, on balancing the books at
the close of each day’s business, to credit deposits on that day at their
face value, and without discount; and it was also the custom of the bank,
in case a check was returned from 'the clearing-house uncollected, forth-
with to charge off to such depesitor any such check, and thus cancel the
credit. - It was the practice of the Maverick Bank, and is the practice
of the othér banks in Boston, in some cases, to allow depositors to draw
against checks deposited before such checks are collected, and in some
cases not; depending upon ‘the bank’s opinion of the reliability of the de-
positor and the makers of the checks. The treasurer, at the time of
making the deposit, believed the bank was solvent, and he had no knowl-
edge, or means of knowing, of its insolvency. The bill further alleges
that, at the time the checks were received by the bank, it was irretriev-
ably insolvent, and made so by the: operatlon of the president and two
others of the directors

Two questlons are raised by this demurrer F’irst. Did the title to
these checks pass to the Maverick Bank when'it credited the amount of
such chécks on the complainant’s pass—book? Second. If the title to the
checks would have passed under ordinary. circumstances, do not the alle-
gations of -the bill as to the condition' of the bank at the time constitute
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such a fraud upon the complainant as to entitle it to recover the. checks
or.their proceeds? .

As to the first question, whether the title in the checks passed t.o the
Maverick Bank, I.am inclined to the opinion that it did. There are nu-
merous decisions upon this general subject of the ownership of deposits
in a bank which subsequently. becomes insolvent, and each case seems
to turn upon the particular facts underlying it. - The question is one of
fact, rather than of law.. Radway Co. v. Johnston, 133 U. S. 5686, 10
Sup: Ct. Rep. 390. - If we take the simple case of a customer deposit-
ing ‘a check with a bank, which immediately credits him with the
amount, allowing him to draw against it if he wishes, this being the
usual course of dealing between the paities, it would seem that the prop-
erty in the check passes from.the customer, and vests in the bank,
though there is no express agreement respecting the transfer of checks
so-deposited to the bank. Bank v. Loyd, 90 N. Y. 530,-affirming 25
Hun, 101.. The supreme court in Radway Co. v. Johnston, supra, cite
the following language from the above case, as reported in 25 Hun:

»“That the intention that the'check shiould be received as cash is to be in.
ferred:from the fact that.the check was due immediately, and was drawn on
a bank, and for all purpoges of the parties was equivalent to 8o, much money;
% % * and such intention is confirmed by precedmg transact,xons, admit-
ted by thé depositor, in which checks were deposited as cash in his baik-
book, ahd that the custom of his bank in its dealings with hxm was to credit
him with all thecks as ‘money.” - -

Railway 00 v. Johnston was the case of a mght—draft and Mr. Chief
Justice FULLER, in the opinion of the court after referring to this fact
and other circumstances, such as the r1ght to charge exchange and inter-
est on large drafts taken for collection, says:

“This was not gonsistent with the theory of an understanding between the
bank and the company that the title fo this and similar drafts should pass ab-
solutely to the bank.”

The decision is ﬁnally made to rest mainly on the ground of fraud.

Taking all the allegations of the: pregent bill upon this particular
point to be true, I am inclined to the opinion that this case comes within
the principle laid down in Bank v. Loyd, and that, if the bill contained
no other allegations, the demurrer should be sustained.

But the bill farther alleges that, when the checks were received by
the Maverick Bank, “it was irretrievably insolvent, and made so by the
operations of the president and two others of the directors.” It also
avers that the bank closed its doors within 15 minutes after this deposit
was received. For the purposes of this demurrer, these allegations must
be taken to be true.. To receive .a deposit under these circumstances
(assuming these facts to be proved) would constitute such a fraud as
would entitle the depositor to a return of his checks or their proceeds.
Railway Co. v. Johnston, 133 U. 8. 566, 10 Sup. Ct. Rep. 39C: Cragis
v. Hadley, 99 N. Y. 131, 1 N. E. Rep. 587; Anonymous Case, 67 N. Y.
598; Martin v. Webdb, 110 U. 8. 7, 15, 3 Sup. Ct. Rep. 428.

It is contended 'by the defendant that the bill should have alleged
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knowledge on the part of the officers of the bark. as to its insolvent con-
dition at' the time the deposit was received, in order to bring this case
within the rule respecting fraud. But-the bill alleges that the bank
was irretrievably insolvent at the time the checks were received, through
the acts of the president and. two other officers. It must be presumed,
therefore, that the officers knew the condition of affairs and the conse-
quences of their own acts.. Under these circumstances, it was not nec-
essary to aver specifically that the officers had knowledge of such in-
solvency. Upon this ground the demurrer is overruled.

PorTER 9. BEAL ¢ al.

~ (Ctroutt Court, D. Massachuseits. February 95, 1802.)

CONSTITUTIONAL LAW—~UNREASONABLE SEARCHE — PRIVATE PAPERS — NATIONAL BANKS,
The president of a national bank which had failed brought a bill against the
receiver, alleiing that a certain trunk which was then in the vaults, and of which
complainant held the key, contained his private papers; that the receiver, who
refused to surrender the same, was about to be summoned before the United States
-and jury with the papers, to investigate a'criminal chdrge against complainant.
'ﬁne‘ prayer was for an order for the delivery of the papers, an injunction against
taking them before the grand jury, and for general relief. .. Complainant proved by
the cashier that the trunk was kept in the bank as the property of the presiden
but the witness had no knowledge of its contents. Held, that under the fourth an
fifth amendments to the federal constitution, the receiver could not give evidence
as to thé contents of the trunk, nor could a public investigation be had; but, as the
plaintiff had voluntarily submitted his rights, and asked for afirmative relief, the
court would appoint & master to examige it entirely alone, and turn over to com-
plainant any mers belonging to him, and to the receivensuch as were the property
of the bank, and were not material to the government’s case against complainant;
and that such as related to bank transactions, and were material to the prosecution,
should be held by the clerk for further consideration. Boyd v. U. S., 6 Sup. Ct.
Rep. 524, 116 U, 8, 616, distinguished. .

In Equity. Bill by Asa P. Potter against Thomas P. Beal, receiver
of the Maverick National Bank, and Frank D. Allen, United States dis-
{rict attorney, to obtain possession of a.trunk alleged to contain private
papers. . -

Henry D, Hyde, M. F. Dickinson, and Elmer P. Howe, for complainant.

Hutchins & Wheeler, for receiver.

Frank D. Allen, U. S. Atty.,pro se.

ArpricaH, District Judge. This is a proceeding in equity, and the
bill was filed on -the 15th of February, 1892, At that time the only
parties were Potter, plaintiff, and Beal; receiver, defendant., At a pre-
liminary hearing, February 16th, the plaintiff and defendant were repre-
sented by counsel, and the United States attorney appeared, and claimed
the right to be heard on behalf of the government. The bill, in effect,
alleges that the plaintiff, who was the president and a-director. of the
Maverick National Bank, deposited in the vaults thereof certain private
and personal books, papers, and other.documents, which were never the



