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ated to transfer thetitle to Harmon, in whose name the lands should have
been assessed to protect his title. It follows from what I havesaid that
the bill‘must be dismissed. ‘ ”

MgegrITT € al. v. WAsSENICH.
(Ctreuit Court, D. Colorado. February 27, 1892.)

1. SPECIFIC. PERFORMANCE—DISCRETION OF COURT. :
Specific performance of a contract rests in the discretion of the court, which wilt
not decree it when; in view of all the circumstances, the ends of justice will not be
subserved thereby. - -
3, ReaLl-EsTaT? BROKERS—FALSE REPRESENTATIONS.
A regl-estate agent, in order to induce his non-resident principal to make a sale,
wrote that the property might be sold for $27,000, and that this was from $2,000 to
. $3,000 more than jt was worth. A few days later it was sold for $35,000. - Held,
that {,he statement must be considered a representation of fact, and not of opinion
merely. -
8. Bame,” :
. The fact that the owner’s son was in the city about a month before, and had writ-
ten her that the property was worth $35,000, was not sufficient to show that she did
not rely upon the agent’s representation.

4, BAME—AUTHORITY—DUuTY. OF THIMD PERSONS, . . =
.One who purchases real estate from a non-resident owner, throngh a real-estate
broker, is bound to ascertain, not only the terms of his authority, but also the cor-
responaenoe by which such anthority was obtained. ’

. In Equity. Suit by Elmer D. Merritt and Philo D. Grommon, co-
partners, against Theresa Wassenich, for specific performance of a sale
of real estate. Bill dismissed.

Benedict & Phelps and J. P, Heisler, for plaintiffs.

Charles J. Hughes, Jr., for defendant.

RingR, District Judge. This is a suit in equity for the specific per-
formance of a contract for the sale of certain real property situated va
Fifteenth street, in the city of Denver, which property is described in
the bill of complaint as follows: “Part of lots fifteen and sixteen in block
one hundred seven.” ‘

The facts, briefly stated, are as follows: January 16, 1888, L. An-
finger & Co., real-estate men at Denver, addressed to the defendant, at’
Cincinnati, Ohio, the following letter:

“DEAR MADAM: Wo have some eastern parties here, who are buying Den-
ver real estate, and have been trying to get them to buy your property; but,
not knowing what you would sell for, we were unable to give them a price
knowing that the property now pays about six per cent. on a little over $30,-
000, with all the risk of a large depreciation in the next few years, for Fif-
teenth street has seerr its best days. In fact, the property was worth more
two years ago than it is to-day, and is falling in value every day. The elec-
tric road bas proved a failure, and the company has stopped running, and all
of their operations that have been going on for the past year, trying to make
it successful, and have shut down. The tenants of the stores are all kicking,
and want a reduction in rent; and we earnestly advise you to sell at the pres-
ent time, if possible. The people whom we now have on the string will pay
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betwesh 927,000 and: $30,000, which is from 82,000 to $5,000. more than the
prapertyda-acbuilly. worth, and that; giuch more than you can ever get any
one to pay. They say they will only pay $27,000- cash, but we J,hmk we can
induce them to pay something more. You know Mr. Tesch the tenant of
the saloon, claims that the property is worth more to him than to any one
else; still he only offers $25,000, _We again advise you that if you can get
these people to buy, you ought to let it go. We can loan the money out at 8
and 9 per cent. per annum, secured by first-class Denver real estate, which
will give yon an income:of $200 per month clear, without the trouble, worry,
or risk. As it is now, you do not get a8 much as that, and with the chances
of the property depreciating in valua. It will never.increase, and, as time
goes by, it is sure to fall in value. Fifteenth street has had its best days is
acknowledged by every one. The town is going the other way. ' 16th, 17th,
and 18th;are now the main streets, especially 17t and 18th, " If 'you decide
to sell, wire us your very lowest price, (we will get as much more as possible,)
for the party will not remain in Denver long enough for you to inform us by
malil,’ &nd-'we think we could get more out of them if they are here when your
reply comes than by correspondence,

s a4 Yoursy wery Lruly, ' L. ANFINGER & Co.”

To this letter the defendant replied by telegram on the 20th of Janu-
ary, whlch telegram is in the follong language: : )

“CINCINNATI, Omo. 20th.
“To L. Anﬂnger & Co., 1541 Champa Street: ‘Chirty-two thousand is my
lowest figare. - Mgs. T. WASSENICH.”

Following this telegram, the defendant wrote to L. Anfinger & Co.,
her letter belqg dated on the 20th of January, as follows:

“DEAR Sms "Your letter of the 16th received, and hardly know what to
do.” ¥ou and Albert and differ so widely in estimate of the property. Al
bert thinks it worth $35,000, and is positive it will increase in value. As I
have the utmost confidence in both, I don’t know whose advice to take, so
compromised. Still I should not like to. miss this chancg, and. hope you will
bring about a settlement. Some years ago was offered $34,000, before even
the house. wasqbgllt They were also eastern people. Should you effect this
sale, trust yon, wlll make everything solid for us, so they cannot hold us for
taxes or anythfng else. You will remember, perhaps, I made Mr. Tesch a
promise thréugh you to let him have the refusal of it, and he might consider
himself unjustly treated should we sell without considering that. It might
also benefit us to play them against each other, and no doubt he will appreci-
ate it all the move, seeing sowe one else desires it. However, leave all that

" to your better judgment. You might let me know what per cent. you charge,
also what other expenses will arise, 80 that I know exactly what to figure on.
“Mzs, T. WAsSENICH. ”

Followmg th;s correspondence, L. Anfinger & Co. enitered into nego-
tiations with, one, Russell, a resident of Denver and. 2. real-estate broker,
for the sale of‘ this property, giving him a certain time within which to
close the transaction.. He sold it to the complainants herein for the sum
of $35,000, ‘and was to receive for his services the sum of $2,000, and
on the ‘28th of January, L. Anfinger & Co. wrote to the detendant at
Cmcmnatl, Ohio, that they had sold the property for $32,000, less com-
missipn ‘and, taxes of 1887, stating in their lefter, that they had uged
every effort o .get the parties up to. $32,500, but.missed, and stated
the terms:of:-sale to be $500 cash, to bind t_he bargain, $9,500 in 30
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days, and $22,000 on or before three years, with interest at 8 per cent.,
secured by trust-deed on the property; stating, also, to her in that let-
ter that their commission would amount to $7156. On the same day
they telegraphed her that they had sold the property for $32,000, less
commission and taxes. To this last letter and telegram the defendant
did not reply, and the only communications from her in relation to this
transaction were the letter and telegram of January 20th. . On the 28th
of January, the date of the last communication to Mrs. Wassenich, L.
Auﬁnger & Co. signed a receipt, as follows:

“DENVER, CoLo., Jan. 28, 1888

“Received from Merritt & Grommon, as part payment for the following
described real estate, [here follows description,] the entire price to be paid for
said real estate $32,000, and is to be paid as follows: $1,000 as above recited;
$9,000 on or before thirty days from date; and four notes, of $5,500 edch,
aggregating $22,000, secured by trust-deed on said property. The four notes
payable o .or before three years tfrom said date, with interest at eight per
cent. per annum, interest payable quarterly. The title to be perfect, a good
and suflicient warranty deed, and to be executed and delivered Ly said Theresa
‘Wassenich $o Merritt & Grommon, their heirs or assigns, on or before the
28th of February, 1888, together with an abstract showing clear title: pro-
vided, however, that the payment of $31,000 is tendered or paid at said date.
If the suid payment of $31,000 in cash and notes is not pa.d or tendered on
or before the said 23th uf February, 1888, then this contract to be void and
of no effect, and both parties released from their obligations herein; and in
that event the said one thousand dollars paid on this date is to be held by
Theresa Wassenich and L. Anfinger & Co. and P. B, Russell, brokers, one-
half each, as liquidated damages.

[signed] “THERESA \WASSENICH,
“By L. AnriNGeR & Co., her Agenta,
“Witnesses:

“P, B. RUSSELL.
“W. B. WHITE.”

Subsequently, and on the 8th of February, L. Anfinger & Co. gave to
the complainants herein the following receipt:

“DENVER, CoLo., Feb, 8, 1888,
“Received of Merritt & Grommon the sum of five hundred dollars, as part
payment of lots fitteen and sixteen, in block one hundred seven, in East
Denver, Arapahoe county, Colorado, described as fotlows, [here follows de-
scription,] which I have this day assigned to said Merritt & Grommon at the
full price of $32,000, the balance of $,1,50V to be paid upon examination of
title and at the timne or times, and in the manner, as I may then see lit to re-

quest.
[Signed] “MRrs. THERESA WASSENICII,
“By L. ANFINGER & COMPANY, her Agents,”

~—This last receipt or contract being the one set out in the hill of com-
plamt and which the court is asked to specifically. enforce.

The above constitutes substantially all of the correspondence in the
transaction between these parties and Mrs. Wassenich in relation to the
sale.

1t,is contended by the complamant that if any mlsstatements were
contamed in the communication of; L. Anfinger & Co. of January: 16th
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which led up to the alleged sale by:them, as the agents of Mrs. Was-
senichy of this property, they related merely to matters of opinion, and
were not-misstateinents or misrepresentations of fact, and that‘the plain-
tiffs are only charged with knowledge of this correspdndence so far ag it
relates to the question of authority.

It is .contended, also, that she had other means of- mformatlon, and
that she knew the situation when she sent the telegram and letter of
January 20th. The relief here asked is not a matter of absolute right
to either party. It is a matter resting in the discretion of the. court, to
be exercised upon a consideration of all of the circumstances of the par-
ticular.case. The discretion which may be exercised is mot an arbitrary
or capricious one, but is controlled by the established doctrines and set-
tled principles of equity. In general, relief will be granted when it is
apparent from a view of all the ciréumstances of the casé the endsof juse
tice will be subserved, and it will be withheld when from a like view it
appears that it will produce hardship and injustice to either of the par-
ties, It is not sufficient to show that the legal obligation under the con-
tract to do the specific thing desired may be perfect, but it imust also
appear that the specific enforcement will work no hardship or-injustice.
That L. Anfinger & Co.’s letter of January 16th contained misstatements,
and misstatements of fact, and not of mere opinion, is I thmk undoubted.
Their, statement was not,in my judgment, a statement of opinion. merely.
They were real-estate men, and assumed to state the facts. -Their state-
ment to the defendant was that the property could probably be sold for
$27,000, which was $2,000 or $3,000 more than it was worth. That
thls statement was not the fact, and that it must, or at least should, have
been known to them to be unwarranted is I think fully estabhshed by
the fact that within a very few days the property found ready sale at
$35,000.

Ne1ther da I think that there is anything in the suggestlon that she
had other sources of information; that her son had been there, and that
for that reason she did not rely upon the statement of L. Anfinger &
Co. The eévidencs shows that her son had left Denver, and gone to Cali-
~ fornia, a month or two before this transaction. I think it apparent on
the face of this record that the letter of J anuary 20th was written to ine
duce her to close the transaction at what is clearly shown to be an in-
adequate price.. Taking the entire correspondence, and the c¢ircum-
stances surrounding the transaction, into considération; I think it en-
tirely clear that the effect was to commit a fraud upon her, and induce
her to part with her property for less than it was worth; and I do not
think it can be said, in view of the fact that L. Anﬁnger & Co. were
in the realiestate busmess and had opportumty to know the values of
property, that their stitement contained in the communication which
was the basis of this transaction was a mereexpression of opinion. But,
conceding 'this fo be the fact, still I say they wers bound to know.
So far as the transaction affects the rights of the defendant in this case,
the misrepresentations were misrépresentations of fact, upon which she
relied, and which induced her replies which are now relied on as the
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basis of recovery here. Whether Merritt & Grommon knew the contents
of the letter of L. Anfinger & Co. of January 20th is perhaps not clearly
shown by the record; but, if they did not take steps to inform them-
gelves as to that matter, they cannot take advantage of it here, for they
were bound to know, not only the authority from her to L. Anfinger
& Co., but the correspondence which induced that authority to be given.

But, even taking the most favorable view for the complainant in the case,

and admitting, for the sake of argument, that the misstatement in the
letter of the 20th was only an expression of opinion as to values, and
that Merritt & Grommion were not required to examine into the transac-
tion further than to see the authority, still this contract is one which I
think, within all the cases, cannot be specifically enforced. Construing
the authority in the most favorable light, and giving to it the broadest
construction contended for by complainant, its terms were not complied

" with. " The authority -was, if authority at all, to sell the property for
$32,000; the purchaser to be responsible for the taxes. Thesale asmade
was for $32 000,—five hundred dollars cash,$9,500 in 30 days, and $22,-
000 in three years; the defendant to pay the taxes on the property and
a commission of $715. This was the statement of sale contained in the

letter of L. Anfinger & Co. of January 28th; also the statement of the
sale contained in the receipt given by them on that date. That author-

ity to make the sale upon such terms was not authorized, the parties.
themselves it seems became aware; for on the 3th ‘of February another
and different receipt, stating different terms of sale as to payment,

was given by L. Anfinger & Co. to the complainants. That this last

transaction was unauthorized, and cannot affect the rights of this de-
fendant, I think entirely clear. The terms of sale as: originally made
she declined to accept, and they could not after that date] without new

authority, proceed to make other and different. terms of sale.

In-addition to all that I have suggested above, my own view is that the
authority on which L. Anfinger & Co. assumed to act was not an au-
thority to sell the property. for $32,000. The very language of the let-
ter shows clearly upon its face that it was not intended as an authority
to dispose of the property at that price, absolutely and unconditionally,
but that it contemplated further correspondence and negotiations. The
closing words of her letter are: “You might let me know what per cent.
you charge, also what other expenses will arise, so I will know exactly
what to figure on.” This statement meant, if it meant anything, that
the matter must be again submitted to her before any definite action was
taken.

Under all of the circumstances of this case, to grant-the relief asked
by the complainants would undoubtedly work a great hardship and in-
justice upon this defendant; it would be to say to her that she must take
for her property several thousand dollars less than it was worth at the
time of the transaction, and this upon a letter and telegram which she-
was induced to write by a statement of :values, which, so far as she is
concerned, under the circumstances of this case, amounted to a fraud.

-‘The complainants’ bill will be dismissed, at their cost. :
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- Crry oF SoMERVILLE v. BEAL, Receiver, . :

o 1'K0iirc'wtt ‘Court, D. Massachusetis. March 14, 1892;) ' K -

L. BANES AXD BANRING—CHECKS FOR, COLLECTION—INSOLVENOY. L
» hether the title to a check deposited with a bank passes to the bank beforecol.
lection, so as to immediately create the relation of debtor and c¢reditor hetween it
and the depositor, is & question of fact, depending upon the circumstances and
course'of dedling in each particular case. .
8, Samr—RIGHTS OF DEPOSITOR., - : E
Certain checks marked “For deposit” were deposited in a bank at a guarter to 8
on Saturday, and credit was immediately given for the amount thereof on the pass-
book. The bunk closed at 8, and the next day was declared insolvent, with the
....checks still in;its hands. It was the bank’s custom, at the close of each day’s busi- -
“ 'mess, to balance ite books, crediting depositors with the amount of their checks,

- atd, if a.check was subsequently returned unpaid from the clearing-house, it was
charged off to the depositors. The depositor in this instance did not know of this
custom. He had made d%posits' with the bank for several gears without any spe-
cial arrangem’ent, and had never drawn against uncollected checlks, except by par-
ticular understanding,- .Held that, on these facts, title had passed to the bank so as
to create the relation of debtor and creditor.

8., 8aME—PLEADING—FRAUD. '
But where the foregoing facts were alleged in the bill, and connected with the
_.-Jurther allegations that, at the time the checks werereceived, the bank was, “irre-
*‘trievably insolvent, and made 80 by the operations of the president and two others
.. of the directors, ” and that the depositor then believed it to be solvent, and had no
means of knowing of its insolvency, this was sufficient to show fraud, and torender
the bank liable to return the checks or their proceeds.
¢ Sams, . s .
It was not necessary for the bill to specifically allege that the officers of the bank
had knowledgeé of its insolvency, since such knowledge would be implied from the
.allegation that the insolvency was caused by the president and two directors.

In:Equity. Suit.by the city of Somerville against Thomas P, Beal,
receiver of the Maverick National Bank, to .recover the proceeds of cer-
tain checks. . Heard on demurrer to the bill, Overruled.

Selwyn Z. Bowman, for complainant. .

. Hulching & Wheeler and Frank D, Allen, U. 8. Atty., for defendant.

Cour, Circnit:Judge.. This is a bill in equity brought by the city of -
Somerville against Thomas P. Beal, receiver of the Maverick National
Bank, claiming title to certain checks (or their proceeds) deposited in
said bank on the aiternoon of October 81, 1891, the day the bank closed
its doors for business. - The case was heard upon demurrer to the bill,
the receiver contending that the title in the checks passed to the bank,
and that: the-city of Somerville must come in with the general creditors.
The main allegations of the bill are, in substance, as follows: On Sat-
urday, October 81, 1891, at about a quarter before 8 o’clock in the aft-
ernoon, thié treasurer of the city of Somerville deposited in the Maverick
National Bank checks on different banks, amounting to $21,171.40, and
$8,450 in cash. The bauk closed its doors at 8 o’clock on that day.
The treasurer. handed the checks (with the other deposit) to the receiv-.
ing teller, with-a deposit:ticket, and at the same. time his pass-book, and
the teller at once credited the total amount of the deposit therein. The
treasurer stamped the following indorsement on the back of each check: -
“For deposit. JouN F. Corx, Treas. & Coll. City of Sumerville,” - After



