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ment of the court at which the forfeiture was taken, for the surety had
the entire term at which the forfeiture was taken to surrender his prin-
cipal, pay the costs, and be discharged. This right the sureties were
deprived of by the proceedings had in the district court upon the for-
feiture of this recognizance. The proceedings there had were not au-
thorized by the statutes of Kansas, nor by any law of the United States
to which my attention has been called, and the judgment there entered,
for the reasons above stated, bad no validity.

McElroy, the original defendant, having died between the date of the
levy and the date of the deed, it was necessary to revive the action be-
fore a valid deed could be executed. A decree will go for the defendant,
quieting the title to the property in dispute in her, but not at the cos
of the complainant. :

HarMmoN et al. v. STRED & al.

(Circutt Court, D. West Virginia. February 16, 1892.)

1. TAXATION~DELINQUERT L1sT8—RECORDING.

The mere failure of the county clerk to record the delinquent list filed In his of-
fice, a8 required by Code W. Va, ¢. 30, § 21, does not affect the validity of a subse-
quent sale for taxes, since a compliance with the prior requirements of the statute
fully answers the purpose of giving notice to the state and the land-owner, and the
record is only intended for the purpose of preserving the list.

2. BaMe—REDEMPTION.

In order to redeem land sold for taxes, it is necessary, under the Code of West
Virginia, to pay (1) the taxes of the year for which the land was sold, and (2) for
the year in which it was sold; and a payment of the former without the latter ef.
fects no redemption.

8. SAME—AUDITOR’S CERTIPICATE.

The certificate of the auditor that the lands have been redeemed does not bind

the state, when it fails to show that the taxes for both years have been paid.
4, Same—Dcry or REDEMPTION. o ) ‘
1t is the duty of a person seeking to redeem land from taxes to investigate the
matter fully, and tender the full amount demanded by the law, if in faet it is not
demanded by the ofticer.

In Equity. Bill by Charles A. Harmon and William W. Flanagan,
partners trading as C. H. Harmon & Co., against Thomas Steed, Alex-
ander F. Matthews, Williama M. Tyree, and Homer A. Holt, to cancel
a tax-deed and also a deed executed by the grantee therein, Bill die
missed. : .

_The case was submitted on an agreed statement of facts, in substance
as follows: '

1t is hereby stipulated and agreed between the plainliffs and defendants in
the above-entitled cause, by their respective counsel, thut the following facts
shall be considered and treated upon the hearing of this cause as proven
therein in proper form, that is to say, thal on the 1st day of April, 1834, and
for more than one year prior thereto, James T. and T. B. Marshall were and
had been the owners in fee of the tract of 1,264 acres of land in the bill men.
tioned; that for said year said land was duly assessed for taxes amounting to
$ ; that, said tax not being paid within the time required by law, it was
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duly returned delinquent for such non-payment fo the auditor of the state,
and by hirn certifled to the sheriff of Nicholas county to be sold for siich de-
linguent tax, and was by him, said sheriff, on the day of » 1885,
duly sold, and at said sale purchased by the state of West Virginia; that after-
wards, ‘on the 7th day of May, 1856, said Marshalls paid into the treasury of
the state of West Virginia the sum of $14.69, the amount of taxes so assessed
for 1884, and interest thereon, and received from the auditor a paper purport-
ing to be a certificate of redemption, which is filed as cerlificate No. 1 with
the answer of the defendants, and is to beread as part of this agreement; that
the taxes for said year 1884 and interest aforesaid are all- the taxes then or
afterwards paid by said Marshalls, or any one for them, for the purpose of re-
deeming said land from the sale aforesaid; that on the 7th day of January,
1887, P. F. Duffy, the auditor of West Virginia, certified to the clerk of the
county court of Nicholas county that.the land aforesaid had been redeemed
from the sale made to the stale on December 22, 1885, and said certificate did
not contain any statement of the amount paid, or what taxes were paid to ef-
fect such redemption, and such certificate was filed in the clerk’s office of said
county, as appears by Exhibit C, filed with the bill, which exhibit is to be
read as part of this statement of facts; that said lands were assessed with
taxes for the year 1885 in the name of the said Marshalls, and in no other
name, and said taxes for 1885 not being .paid by the said Marshalls, or any
one for them, said land was returned delinquent for the non-payment thereof,
and, said taxes for 1885 not being afterwards paid, said lands were on the
day of , 1887, certificd by the auditor to the sheriff of Nicholas
county for sale for said taxes, and on the day of » 1887, the time
fixed by law for such sale, said sheriff sold said land to the defendant Thomas
Steed, who then and there paid said sheriff the amount of taxes, damages, in-
terest, and costs for which said lands were 8o certified to be sold, 1nclud1ng all
commissions, costs of publieation, and fee for receipt, and took the proper re-
ceipt therefor from said sheriff; that the delinquent list for 1885.0f Nicholas
county was not returned to the anditor’s office till after May 7, 1886; that the
sheriff, within the time required by law, filed in the clerk’s otiice of the county
court of Nicholas county his list of sales made in the year 1887, pursuant to
law, including also the sale of said lands to the said Steed, but the clerk of
said court failed to indorse or note thereon the date of such filing; that said
lands not being redesmed from said last-mentioned sale within one year next
thereafter, or prior to the 18th day of January, 1889, on the day last named
the said Steed, having had a report made. by the surveyor of said county, as
shown by Exhibit K, with the bill to be read herewith, procured from the
clerk of said court a deed in due form for said lands, and caused the same to
be duly recorded in said office on the same day, which deed is filed as Exhibit
H with the bill, and to be read herewith; that the delinquent list of Nicholas
county for the year 1885 was duly filed in the clerk’s. office of said ..unty
court, but never recorded in any well-bound book or any other book in said of-
fice, and no-book for that purpose had ever been kept in said office, bus
said list has been on file and preserved in said office since the day the same
was filed therein; open to the .inspection of all parties desiring to examine
the same, and said list showed that said tract of land had been returned
delinquent in the name of the said Marshalls for the non-payment of the
thxes for the year 1885, and a copy of said delinquent list was duly filed
in the office of the auditor of stdte on the day of , 1886; that
the plaintiff Harnon paid the Marshalls $1,300 cash for the land in con-
troversy on June 9, 1887, and on that day obtained from said Marshalls
the deed filed as Exhibit E with the bill, and to be read herewith; that for
the year 1886 said lands were omitted from the land-books, and for the year
1887 said lands were assessed with taxes for that year in the name of the
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said Marshalls, and also charged with the back taxes for the year 1886,
which taxes for 1886 and 1887 were paid by the plaintiffs; that said lands
were duly assessed for taxes in the name of the plaintiffs for the year 1888,
who failed to pay the same, whereon said lands were returned delinquent
for such non-payment, and sold by the sheriff in November, 1889, at which
sale the defendant William M, Tyree became the purchaser for the price of
$17.77; that on the day of the plaintiffs paid to the clerk of the
county court of said county the amount of said purchase money paid by said
Tyree, with interest thercon at the rate of 12 per cent., for the purpose of re-
demption, the said Tyree being a non-resident of said county, (the original re-
ceipt of said clerk, marked “X,” to be read as part of this statement of ‘facts;)
that for the year 1889 said land was transferred to the said Steed on the land-
books, and assessed with taxes in his name, and paid by him October ,
1889, amounting to $12.79, but said lands also remained on the land-books in
the name of the plaintiffs, and were assessed in their name; that on the 4th
day of November; 1889, the defendants Holt, Matthews, and Tyree purchased
the said lands from the said Steed, for which they agreed to pay the price of
$1,264, and at the time the deed was executed paid in cash one-third or one-
fourth of the purchase money, and obtained a deed theretor from said Steed
on said last-named day, and bad the same duly recorded on November 13,
1889, which purchase was bona fide, and without any notice or knowledge of
any adverse claim except such, if any, as they would be affected with by rea~
son of the records aforesaid; said lands have largely increased in value since
the purchase aforesaid of the said Holt, Matthews, and Tyree, by reason of
the recent projection of railroads in that vieinity; that after said purchase
by Holt, Matthews, and Tyree, and before the bringing of this suit, the plain-
tiffs caused written notices to be posted on the said lands, warning off tres-
passers; that, at the date of bringing this suit, neither the plaintiffs nor the
defendants had.actual possession of said land, but shortly after the bringing
of this suit the tenants of the defendants took actual possession thereof, and
have held the same since, to the exclusion of the plaintiffs. It is further
agreed that all exhibits filled with the bill or answers may be read upon the
hearing, subject to all exceptions as to competency or relevancy of the same;
that the statements in the bill are true as to the facts of the tender made to
and refused by the defendants Holf, Matthews, and Tyree in July, 1890. It
is further agreed that the value of the land in controversy exceeds the sum of
$5,000. This agreed statement of facts is to apply to this case only as pre-
sented in the present suit, and is not to be used against. the parties for any
other purpose, or in any other litigation concerning the same matter.

Watts, Ashby & Dabney, for complainants,
Brown & Jackson, for defendants.
Before Jackson, District Judge.

JacksoN, District Judge. Two questions for the consideration of the
court are presented in this case. The first is that the sale was irregular, and
under the ruling of this court in the case of De Forest v. Thompson, 40
Fed. Rep. 375, as well as under numerous decisions in the supreme court
of West Vlrgmla, it must be set aside. The irregularity complained of
to sustain the position arises from the failure of the clerk “to record in
a well-bound book to be kept by him” the delinquent list: reqmred by
section 21 of chapter 80 of the Code of West Virginia. It is'admitted
that the sheriff returned the list as required by that section, and that it
was in the office at the time of the sale of the land in controversy, but
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that it was not recorded as required by the section; and for this reason
it is claimed that the sale made by the sheriff should be set aside. So
far as the pleddingd -disclose, this was the only irregularity, if in fact
this was one. It will be observed that chapter 30 relates entirely to
the collection of taxes, prescribing the mode and manner of the collec-
tion; and, upon the failure of the officer to collect the taxes on any
realty, it directs him what to do. Among other things, a delinquent
list is required to be filed in the clerk’s office of the county, which is
to be recorded by the clerk. Section 21 of the same chapter provides
that the taxes may be paid into the treasury of the state before sale,
but nowhere is there to be found in chapter 30 any provision of law
for: the vale of delinquent lands. Chapter 31 alone provides for the
sale of such lands, how and what must be done before a sale is had,
as well as what is to be done after sale. The provisions of chapter 30
furnish & guide to the officer in the collection of taxes, while chapter
31 provides the remedies for enforcing the collection of taxes against
the property of those who are delinquents. Chapter 30 is more or less
directory, while chapter 81 is mandatory in all its provisions, some of
which are semi-judicial in their character. When we examine closely
what is required by section'21 of chapter 30, and which is relied on to
show the irregularitics of the tax-sale in this case, we find that the scope
of its purpose is to furnish certain information for both the state and own-
ers of lands who are in delault for the payment of taxes: First, the sher-
iff,who is charged under the laws of West Virginia with the collection
of taxes, is required, when he fails to collect any portion of them charged
against the realty, to make a list of the real estate which is delinquent
for the non-payment of taxes thereon, stating the year for which the de-
linquency occurred, a copy of which list is to be posted two weeks at the
front door of the court-liouse of the county before the session of the
county court at which it is to be presented; second, the sheriff is required
“to present three lists of the delinquent lands at or before the session of
the county court at which ‘the county levy is next laid.” It is not de-
nied that such lists were presented to the court, and that one of them
was filed in the clerk’s oftice and a copy sent to the auditor, as required
by statute. If the statute had made no other provision, could it be
claimed that thie list was insufficient to turnish notice of delinquency to
any owner of land who exercises ordinary care and diligence in looking
after his interest? I think not. All that could be required under the
statute was to do just what was necessary to give notice of the condition
to the claimant of any lands reported delinquent, - The requirement of
the statute that. the list so furnished was to be recorded, was merely to
preserve the list. It was no part of the duty of the officer charged with
the collection of the taxes;to.gee that the list was recorded. The failure
of the clerk to record it in no--wise determined the status or condition of
the land reported delinquent. The recordation of the list neither aided
nor prevented the. vigilant claimant in the redemption of his lands after
the return of the delinquent list. = It is true, before the land could be
sold, it must be found delinguent. This the court did when it passed
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upon the lists filed by the officer, as required by section 20, ¢. 20, and
entered of record that it was “satisfied of the correctness of the said lists,”
and directed the original to be filed in the clerk’s office and a copy of it
sent to the auditor. This provision of the statute may be regarded. as
essential, and therefore mandatory, while the other provision, requiring
the clerk to record the list in a book kept for the purpose, is not es-

gential to determine the delinquency of land for taxes, and a failure to
comply with it does not vitiate the sale. In this connection, we must
look to the prowslons of chapter 31 of the Code of West Vlrgmla to de-
termine what is required to effect a sale of delinquént lands. Sections
4 to 9, inclusive, point out what is to be done to make the sale, which
are condmons to be complied with by the officers making it prior to sale.
None of the conditions required by the provisions of these sections of
this act are shown by the pleadings in this case not to exist, and there-
fore we must conclude that the statute was complied with up to the time
of sale. And such, also, is the case as fo the requirements of the stat-
ute subsequent to the gale. I conclude, therefore, that all the provis-
ions of the statute necessary to effect a sale had been complied with.
This disposes of the first questiori raised by-the pleadings.

The next position taken by the plaintiffs is that, if the sale should be
found to be regular, then there was a redemption of the land under the
statute, which reinvested the grantor of the plaintiffs with the title, and
that the sale in 1887 for the taxés of 1885 was illegal and void. The
evidence in this case discloses the fact that the land in controversy was
sold for the taxes of 1884 on the 22d day of December, 1885, and, there
being no purchaser for it, the sheriff, as required by law, bid it in for
the state, where the title would remain unless redeemed in one year or
sold again at the next tax-sale of delinquent lands. Upon the 7th day
of May, 1886, the Marshalls paid into the treasury of the state the taxes
of 1884, amountmg 6 $14.06, and $2.13 interest and office fees. It
nowhere appears in the pleadmgs and evidence that any other amount
was paid, or that the taxes for the year 1885, in which it was sold, was
paid, as the statute requires. The statute requires two things to be
done to secure the redemption: (1) The taxes are required to be paid
for the year in which the land was sold; (2) the taxes for the year or
years for which it was sold. Itis conceded that the taxes for the year
in which it was sold were not paid, and that afterwards, in the year
1887, they were sold for the delinquent taxes of 1885, and purchased
by Steed. It is also shown that the auditor, on the 7th day of January,
1887, certified the land for re-entry upon the land-book, and that it had
been redeemed in the name of the Marshalls, the former owners, and
that, in pursuance of said certificate, it was re-entered on the land-books
for 1887, and charged with the back taxes for the year 1886. It will,
however, be observed that this redemption does not embrace the taxes
of 1885, which do not appear to have ever been paid. To meet this
dlfﬁculty, raised by the defendants, the plaintiffs insist that the act of
the auditor is the act of the state, and therefore the state must be bound,
and, inasmuch as'the auditor has certified the redemption, it was 1lle-
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' gal]y and lmproperly sold for the taxes of 1885. I will hereafter allude
to.this position. In the view I take of this case, it is unnecessary to
determine as to how far the action of the auditor mlght or could bind
the state. I confess to some surprise in not finding in the briefs of
counsel: a discussion of that part of section 16, ¢. 31, of the statute,
that I think disposes of this question. To my mind it is clear that no
~ redemption, as required by the statute, was made in this case, and the
~ certificate of the auditor shows it. = There never was any redemption of
the land for the taxes of 1885, for which it was sold in 1887. The last
clause of the sixteenth section of chapter 31 provides that “land may be
sold for any unpaid taxes for any year previous to that in which it was
sold as aforesaid, and subsequent to the year or years for the taxes of
which it was sold, or for that year, as if such former sale and redemp-
tion had not been made.” The certificate of the auditor is relied on to
show that the land was redeemed, and the title reinvested in the “pre-
vious owner.” But does it show the payment into the treasury of the
taxes of 1885, as plainly required by section 33 of chapter 31 of the
Code? The answer to that question must settle the fact of redemption,
and, as there was no such payment, the last clause of section 16, c. 81,
whlch expressly provxdes for the sale of land when the taxes have not
been paid for the year in which land was sold, was not complied with,
and I must hold that the land was not redeemed after the sale of 1887,
and that the purchaser, Steed, under that sale, became invested with the
legal title, which is a valid title against the previous owner, or those
claiming under him.

I have not thus far referred to the obvious duty of the claimant, when
he attempted to make a redemption of his lands under the statute, to
satisfy himself whether he had done all the law required him to do to
effect the redemption. There was a plain and manifest duty on his part
to pay, not only the past-due taxes, for which the delinquency occurred,
but to pay also the taxes for the year in which the sale occurred. He
should have fully investigated the matter as to the amount required, and
tendered the full amount demanded by the law, if in fact it was not de-
manded by the officer. And here I will briefly notice the position of
the counsel for the plaintiff, that the act of the officer was the act of the
state. Ordinarily the state speaks through its officers, and their legit-
imate acts bind the state. Their acts, however, must be under the law,
and in accordance with it. Certainly the state cannot be bound by an
officer who neglects to perform a duty requlred by the express terms of’
the statute. He cannot execute the law in part, and in part disregard
it, especially when rights of other partiesintervene. I donot think that.
either the law of agency or the doctrine of estoppel properly arises in this.
case. . The only question is, did the party who undertook to redeem his.
lands comply with the statute? I think he did not.

.- It is unnecessary to notice in this controversy the sale of the land for
taxes in the name of the Marshalls in 1889, as they had sold the Iand and
conveyed the same to Harmon by a deed which had been admitted to-
record in the proper county January 31, 1888, and which in law oper-
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ated to transfer thetitle to Harmon, in whose name the lands should have
been assessed to protect his title. It follows from what I havesaid that
the bill‘must be dismissed. ‘ ”

MgegrITT € al. v. WAsSENICH.
(Ctreuit Court, D. Colorado. February 27, 1892.)

1. SPECIFIC. PERFORMANCE—DISCRETION OF COURT. :
Specific performance of a contract rests in the discretion of the court, which wilt
not decree it when; in view of all the circumstances, the ends of justice will not be
subserved thereby. - -
3, ReaLl-EsTaT? BROKERS—FALSE REPRESENTATIONS.
A regl-estate agent, in order to induce his non-resident principal to make a sale,
wrote that the property might be sold for $27,000, and that this was from $2,000 to
. $3,000 more than jt was worth. A few days later it was sold for $35,000. - Held,
that {,he statement must be considered a representation of fact, and not of opinion
merely. -
8. Bame,” :
. The fact that the owner’s son was in the city about a month before, and had writ-
ten her that the property was worth $35,000, was not sufficient to show that she did
not rely upon the agent’s representation.

4, BAME—AUTHORITY—DUuTY. OF THIMD PERSONS, . . =
.One who purchases real estate from a non-resident owner, throngh a real-estate
broker, is bound to ascertain, not only the terms of his authority, but also the cor-
responaenoe by which such anthority was obtained. ’

. In Equity. Suit by Elmer D. Merritt and Philo D. Grommon, co-
partners, against Theresa Wassenich, for specific performance of a sale
of real estate. Bill dismissed.

Benedict & Phelps and J. P, Heisler, for plaintiffs.

Charles J. Hughes, Jr., for defendant.

RingR, District Judge. This is a suit in equity for the specific per-
formance of a contract for the sale of certain real property situated va
Fifteenth street, in the city of Denver, which property is described in
the bill of complaint as follows: “Part of lots fifteen and sixteen in block
one hundred seven.” ‘

The facts, briefly stated, are as follows: January 16, 1888, L. An-
finger & Co., real-estate men at Denver, addressed to the defendant, at’
Cincinnati, Ohio, the following letter:

“DEAR MADAM: Wo have some eastern parties here, who are buying Den-
ver real estate, and have been trying to get them to buy your property; but,
not knowing what you would sell for, we were unable to give them a price
knowing that the property now pays about six per cent. on a little over $30,-
000, with all the risk of a large depreciation in the next few years, for Fif-
teenth street has seerr its best days. In fact, the property was worth more
two years ago than it is to-day, and is falling in value every day. The elec-
tric road bas proved a failure, and the company has stopped running, and all
of their operations that have been going on for the past year, trying to make
it successful, and have shut down. The tenants of the stores are all kicking,
and want a reduction in rent; and we earnestly advise you to sell at the pres-
ent time, if possible. The people whom we now have on the string will pay
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