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carve an exception out of the enacting clause, and therefore I must read
the enacting clause as including wearing apparel among the articles made
wholly or in part of lace. I think the qirestion is a close one, yet
I cannot arrive at any other conclusion, giving to the proviso in section
373 what I deem to be its due force and effect. The decision of the
board of appraisers should be reversed. So ordered.

Unrrep STATES v. ADLER ¢ al.
(District Court, 8. D. lowa, C. D. March 8, 1893))

1. PENSIONS—FRAUDULENT PRESENTATION OF CLATM—INDICTMENT.

. An indictment under Rev, 8t. § 4746, for knowingly procuring the presentation
of a false affidavit concerning a claim for pension, is sufflcient if it alleges the pres-
entation of an affidavit with a signature known to be false and forged. It need not
allege that the pension claim was false,

8. BamE. - )

The indictment charged that defendants on a certain day, “at the county of Wa-
pello, in the southern distiict of Iows, did then and there present to the commis-
sioner of lgwensions at Washington, in the District of Columbia,” etc. At its close
it charged: “And that at the time and place aforesaid, that is to say,on * * #
at the county of Wapello, state of Iowa, the said * * * did then and there pre-
sent and cause to be presented to the commissioner of pensions aforesaid,” etc.
Held, construing the parts of the indictment together, that it charged the pres-
%ntétion of the false affidavit at Wapello county, Jowa, and not at Washington,

At Law. ' On demurrer to indictment. Overruled,

Lewis Miles, Dist. Atty., for the United States.
~J.F, Latey and M. J. Williams, for defendant Adler,
- Before SeTrAS and WoolsoN, District Judges.

. Wooison, District Judge. The indictment herein charges that on the
8th day of July, A. D. 1890, defendant—

“ At the county of Wapello, in thesouthern district of Iowa, did then and there
c¢ause to be preserited and present to the commissioner of pensions at Wash-
ingfton, in the District of Columbia, a certain false, forged, and counterfeited
aftidavit, in writing, which said false, forged, and counterfeited affidavit is
in writing, and is in words and figures as follows, [here follows an affidavit,
being a declaration for an invalid pension (in the ordinary form) for Daniel
Boone, and purporting to be signed by Daniel Boone as affiant;] that said
false, forged, and counterfeit affidavit is false, in this: that is to say, that the
said false, forged, and counterfeited affidavit was never signed by Daniel
Boone, but that in truth and in fact the same was signed by said George S.
Boone, and that said George S. Boone signed the name Daniel Boone to said
false and forged affidavit, which said false, forged, and counterfeited affidavit
has marked thereon the receiving mark of the pension office of the United
States, of date July 11, 1890; that at and long prior to the signing of the
name Danie¢l Boone to said false and forged affidavit the said Daniel Boone,
whose name was purported to be signed to said false and forged affidavit, had
been decensed, and that at the time and place aforesaid, that is-to say; on
the 8th day of July, A. D. 1890, at the county of Wapello, state of lowa, the
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‘said George 8. Boone and the 8aid §:E. Adler did then and there present and
‘caused “to: be: presented  to the.commisgioner.aforesaid, with the intent then
and there, on the part of them, the sajd; George S. Boone and the said 8, E,
<Adler, then apd there well knowxn that the name Daniel Boone, signed to
said false and forged affidavit, was orged and falseé; and that the name Dan-
fel Boolie had been signed thereto by the saxd George 8. Boone, oontrary to
the form of the statutes,” ete. - - IR

To this indictment defendant Adler demurs, under asmgnments whlch
may be summarized as follows: - (1) The affidavit is charged to have
been presented at Washington, D. C., and without the jurisdiction of
this court; (2) the acts charged constitute no crime; (3) the pension
claim which the affidavit was filed to support is not charged to have
been false; (4) it is not averred that the commissioner of pensions has
authority to allow the claim; (5) it is not charged that defendant knew
the claim to be false.

The indi¢tment appears to have been drawn under gection 47 46, Rev.
8t. This section provides that—

“Every person who knowingly, * * * {n any wise, procures the
& * * presentation of any false.or fraudulen{ affidavil concerning any
claim for pension, * * ¥ ghall be punished,” etc.

. .Counsel for defendant appear to have considered the indictment as
drawn under section 5438. An examination of the two sections will
readily make apparent the distinctions between them. By the terms of
section 4746 the offense therein designated consists of a very few essen-
tials, and may be summed up in the words, “knowingly procuring the
presentation of a false:affidavit concerning a claim for pension.” The
indictment sets out the affidavit which it charges to be false. It charges
this affidavit to have been “in support and in declaration of a pension
for one Daniel Boone.” = It also.charges said affidavit to be false, and
expressly alleges the same was false because of the false and forged sig-
nature thereto; that said Adler, did “cause to be presented and present”
said affidavit, saxd defendant, Adler “then and there well knowing that
the name Da,mel Boone, signed to said false and. forged affidavit, waa
forged and false;” and the time and place of the commission of the of-
fense are also stated. - Thus the ingredients essential to the offense un-
‘der - section 4746 are charged in the indictment, and the 2d, 4th, and
5th assignments of demurrer are not well taken. This section does not
‘require that the pension claim must be false, concermng ‘which the false
affidavit is presented, and the 8d assignment is not well taken.

The remaining assignment contests the jurisdiction of this court, be-
cause, as claimed, the indictment charges the affidavit to have been pre-
-sented to the commissioner of pensions at Washington, D. C., and there-
fore the court at Washington alone has Jurlsdlctmn over the crime
‘charged. The phraseology of the indictment is ‘peculiar on the point
under consideration, = Its language is, “on the 8th day of July, 1890,
at the county of Wapello, in the southern district of Towa, did then and
there cause to:be presented and present to: the commissioner of pensions
at Washinogton, in the District of Columbia,” etc. The claim is that
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the words, “at Washington, in the District of Columbia,” relate to and
fix the presentation as‘named in the indietment: : The district attorney
contends that these words are merely descriptio personz with reference to
the commissioney; and that the plain meaning and manifest construction
of the place of presentation, as stated in the indictment, is, “at the
county of Wapello, in the gouthern district of Iowa, did then and there
present,” ete. - In eonstruing the indictment upon this point, all its dif-
ferent parts relating to place of presentation should be consudered We
find that towards its elose the indictment contains the statement:’ ;
- “And that at the time and place aforesaid, that i3 to say, on the Sth day of
July, A. D..1890, at.the county of Wapello, state of Towa, the said ' *° :
S. E. Adler did then and there present and cause to be presented to the com-
missioner of pensxons aforesaid. * * =¥

Section 1025, Rev. St., provides that—
©“No mdietment shall be deemed insutficient by reason of any defect or im-
perfection in matter of . form only, which shall not tend to the: prejndlce of
defendant,”

In U. 8. v. Waddell, 112 U 8.76,5 Sup Ct. Bep 35 J ustice MiLLER
states the rule as to the precision with which the mdlctment must advise
defendant of the crime charged, to be that of “reasonable precision.” In
U. 8. v. Brition, 107 U. 8. 655, 2 Sup. Ct. Rep. 512, Justice. Woops
says it is- suﬂiclent if the mdlctment gives defendant clear notice of - the
charge he is called on to defend. . A more extended statement on this
point-is found in U. S, v. Fero, 18 Fed. Rep 905, where the court an-
nounces that—

“Certainty to a common intent is sufficient. Sueh certainty is attained
when enough is alleged to-clearly apprise the accused of the indentical crime
with which he is charged, so that he may prepare to meet the accusatlon.

Taking the entire indictment into consideration, we think there can
be no doubt in the ordinary mind that the place of presentation of .the
false affidavit is charged to. be at Wapello county, Iowa, and that the
contention of the district attorney.is in harmony with the indictment,
considered in all its parts. Certainly this construction cannot tend to
the prejudice of the defendant, at least as to the form in which the in-
dictment advises him of the facts which. are charged as constituting the
offense which he is called to meet. The evidence which may. be offered
on the trial as to the fact of presentation to the commissioner “at Wa-
pello county, Towa,” may bring before the court, in another -form, the
question of presentation. We are now: considering the indictment as
admitted, by the demurrer, in all its essential and well-pleaded allega-
tions; and ag:we find the: asmgnments of the demurrer to be not well
taken, it follows that the. demurrer, in its entxrety, must be overruled
and 1t is 80 ordered .

;Sm&s, Dmtnet Judge, concurs,
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UNITED STATES v. ADLER et al.
" (District Court, S. D. Iowa, Q. D. Magch 5, 1802.).

1. CONEPIRAOY—INDICTMENT, :
An indictment under Rev. 8t, U. 8. § 5440, must charge three things: (1) A con-
:gimoy; (2) either to commit some offense against the United States, .or to defraud
- -, the United States; (3).the doing of some act to effect the object of the conspiracy.

2, Bawmn, . o S
An indictment under that section is sufficient when it charges that defendants
conspired together to fraudulently obtain a pension for one of them in the name of
a dead soldier, and that they knowingly caused to be made and presented to the
commissioner of gensions a false affdavit in support of a claim for such pension,—-
an act made criminal by Rev. 8t. U, 8. § 4746, ‘ .

At Law. Prosecution of 8. E. Adler and George S. Boone for a con-
spiracy to commit an offende against the United States, and to defraud
the United States. ' On demurrer to the indictment. Overruled.

Lewis Miles, Dist. Atty., for the United States. :

‘Johin F. Lacey and M. J. Williams, for defendant Adler,

- " Before SaIrA8 and WooLsoN,. District Judges.

Woouson, District Judge. Theindietment herein appears to bedrawn
under section 5440, Rev. St., and is voluminous. - It charges that de-
fendants, “at the county of Wapello, in the southern district of Iowa,
on the'8th day of July, 1890, did willfully, unlawfully, corruptly, and
feloniously conspire, confederate, and agree together and with each other
to defraud the United States out of sums of money, the exact amount of
.which is to the grand jurors unknown,” and that in pursuance of said
conspiracy, and to effectuate and carry out the same, on said 8th day of
July, 1890, and at said county of Wapello, said defendants, knowing
that one Daniel Boone, at said date deceased, had in his life-time been
in the volunteer service of the governmerit, in the late civil war, and had
been honorably dischargéd therefrom, (which said discharge said de-
~ fendants then had in their possession, ) said ‘defendantsmade and caused to

be made application to the commissioner of pensions for & pension for
gaid George 8. Boone, in the name of said Daniel Boone, and caused to
be procured and presented to said commissioner, and in support of said
claim for pension, a false ‘and fraudulent affidavit, (which is exhibited
with the indictment;) that the signature to said affidavit is false and
forged, and was forged thereto by said George S. Boone; and that, at the
time said affidavit was so presented to said commissioner, said defend-
ants well knew said signature to be false and forged. Defendant Adler
filed & demurrer containing a large number of assignments, which for
convenience may be summarized asfollows: (1) The indictment charges
no crime. No crime is charged as the object of the conspiracy. (2) No
act is charged as having been committed in furtherance of the:conspiracy.

Under section 5440, three essentials must be charged: (1) A conspir-
acy; (2) the design of which is either to commit some offense against the
United States or to defraud the United States; and (3) the doing of some
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act to effect the object of the conspiracy. And, if the indictment suffi-
eintly charges these three matters, it charges a crime, tinder this section.
The demurrer makes no attack on that portion of theindictment charging a
conspiracy. Its assignments are restricted to the second and third essen-
tials named above. Does the indictment charge that the design of the
conspiracy was to commit any crime against the United States? Upon
the argument, counsel did not disagree that a conspiracy to commit any
offense which by the statute is made an offense against the United States,
is punishable under section 5440, provxded the overt act followed. Sec-
tion 4746, Rev. St., declares:
~ “Every person who knowingly or willfully, in any wige, procures the mak-
ing or presentation of any false or fraudulent affidavit concemmg any claim
for pension, shall be punished,” ete.

‘Turning to the indictment, we find it charged:

* “The said S. E. Adler and the said George S. Boone being then and there
at the county of Wapello, state of Iowa, aforesaid, on said 8th day of July,
A. D. 1890, did corruptly, unlawfully, and feloniously conspire and agree to-
gether to make an application to the commissioner of pensions for a pension
for him, the said George S. Boone, in the name of him, thesaid Daniel Boone,
and to falsely, fraudulently, and feloniously obtain a pension for him, the
said George S. Boone, in the name ‘of him, the said Daniel Boone; and that to
effectuate said corrupt, unlawful, and felonious conspiracy, and in pursuance
of said conspiracy, did then and there, at the county of Wapello, in the state
of Iowa, on the 8th day of July, A. D. 1890, make and cause to be made a
false, forged, and fraudulent affidavit, in writing, and did then and there, at
the time and place last aforesaid, cause and procure {o be transmitted and
presented to the commissioner of pensions, as true, the aforesaid false, forged,

and counterfeit aflidavit, in support of & claim for a pension for him, the said
George S. Boone, under act of congress of June 27, A. D, 1890; * * *
and that, at the time and place said defendants presented said false affidavit
to the commissioner of pensions, said 8. E. Adler and said George S. Boone
well knew that the signature to sald afidavit was false and forged.”

Here are distinctly charged all the elements essential to the offenise for
whose punishment section 4746 provides, as above stated, viz.: (1)
Knowmgly 2 procurmg the presentation of a false affidavit (3) concern-
ing a claim for pension; and thus the indictment charges the second es~
gential under section 5440. .

.. The remaining essential relates to the “act done to effect the object of
the conspiracy.” The conspiracy, as charged, was “to defraud the
United States out of money” by the acts which the indictment alleges;
that is, this conspiracy (“to defraud the United States out of sums of
money”) was to be accomplished, as the same is charged, as follows:
“To make an application to the commissioner of pensions for-a pension
for him, the said George S. Boone, in the name of him, the said
Daniel Boone, and to falsely, fraudulently, corruptly, and feloniously
obtain a pension for him, the said George 8. Boone, in the name of him,
the said Daniel Boone,”--—the indictment having previously charged
that said Daniel Boone was dead, and that said defendants had obtained
‘possession of his honorable dlscharge Thus the particular act done to
effect the object of the conspiracy may be said to be that the defendants
v.49F.no.9—47
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knowmgly presented: a :false affidavit in support;of the clajm for a_pan-
siqn. .. This affidavit, which is expressly ¢ arged to be false and fraudu-
lent, arﬁd whose false and. fraudulent character wag at the time well knowx;t
to.the defendants, was by defendants presented at Wapello county,Jowa,
on:July 8,1890, to the commissioner: of pensxons,g in support of the pen-
sion claim of George §. Boone; -and the money to,be paid upon said pen-
sion ‘by the government was the money of Whlcil the defendants con-
spired- to..defraud the. United States. Or,. stating the indictment in
another; form, defendants (1) conspired (2) ta, defraud the United States
out of money through a fraudulent claim. for, pension, by them to ‘be
made. to the commissioner of pensmns for. hls allowance, and (3) Know-
ingly p;resen{ed to. shld commissioner a false afﬁdawt in:support of and
concerning said pension claim.

Under the statutes and authorities w1th reference to the cleamess and
detail;with which an indictment must charge the offense, (section 1025,
Rev,.St.; U. 8. v.. Waddell, 112, U. 8. 78, 5. Sup. Ct. Rep. 85; U. S. v.
Britton, 107. U..8. 655, 2 Sup. Ct: Rep. 512 y) we find this mdlctment
sufficient. If-any c0mp1amt could be justly urged, such complamt
would rather be that the ‘ihdictmentis so unnecessarily diffuse and mi-
nute as that its clearness; of statement is thereby impaired. Ad the ‘in-
dictment charges a statutory oﬁ‘ense, and as it also “clearly apprises de-
fendanis of the, identical crime with which they are charged, so: that
they.may prepare to meet:the accusation,” (U 8. v, Fero,. 18 Fed, Rep
905,) the demurrer m'dst be overruled and lt is'so ordered .

,38131:845, District J ndge,‘eoncur,s.‘
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Smmwm.n & Brros M.umr’e Co. ». Bnowu o al.
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BaTexTs ¥oR INVENTIONE-~NOVELTY AND Usmwmess—‘Fun-WA-mn Punu-mns.
.2 itersq atent No.’ 2‘71 044, issued March 18, 18493, 6’ Edwin R. Stilwell; ¢overs a
B llve-eteam hedter or fee&:waber purifier, pennectod ‘with fhe boiler by steam-pipes,
..and having a series of puns verticall { drranged a.bove the filter, and a space or
" chamber above the pahs nd water inlet, connected ‘to the’ steam-dome by & Pipe,
h soaa to:discharge the- ahed from t,he mp -of the purifler directly: into, the bojlef.
. Held, 2hat. the gas-d 1scharge pipe );oth & noyel and useful feature, and such an
" dvands over letters patent No. 66, ssued July 28,1867, to the same inven as

» well as:over all other prlor invent.wns, a8 bo sustain the valxdlty of-the pw;ent.” '

’o BAME—»IN,FBINGEMEK’I'H
.. .. 'The patent is infrin, tege by a heate;r yhichmses the gas dtscharge plpe connected
- $6'the t,op 1 the heéa notwmhsm‘nﬂmg thht at the other end it is- connected thh
the eteanhmpe of the Ieed«pump. mst,ead of ‘Wwith the domg-of the boﬂer .

»In Eqmty, Smt by the Stnlwell & Bierce. Ma:eefactunng Compauy
agamst 8..N: Brown & Co. for 1nfrmgement of & pateﬂt. Decree fori in-
junction and an adeounting: . S o i



