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on cuts Nps. 5, 9, 10, 11, 13 14, 15 and 16 in sectlons 188 to 191 to
the followmg extent :
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The other cuts were estimated with substantial accuracy and fairness.
The court ‘has taken Mr. Brooker’s estimate of the total contents of these
cuts, and has ascertained the amount already paid according to the old
classification, and bas also computed the amount due according to the
new classification. The sum due is found to be $3,578.19, for which
amount and 'interest from the time this suit was btought a lien is
nllowed.

Smmm v ca'mmo. 8. F. & C. Ry. Co.
(Muu Court, E D. Missowrh, N. D. December 7, 1801)

~In Equlﬁy. Suit by Jamea Ww. Snmmera against the Ghicago. Santa Fe &
California Railway Company to recover for grading defendant’s road.

P, T. Hughes and C. B. Maltlock, for plaintiff.
zardimr Lathrop, Ben Elf Quthrie, and 7. L. Montgomery, for defend-
ani

TnAm. District J ndge ‘What has been said in deciding the Lewis Case, 49
Fed. Rep. 708, is applicable in a measure to this case, Tle contracts involved
in the two cases are practically the same, but the work done by Summers was
done 65 miles. west.of the Lewis, Wood & Penny work, and, as a whole, ap-
pears to have been of a less difficult and .expensive character. The total
amount of material taken from all the cuts on the six sections of the road
constructed by Summers was only about 22 per cent. of the gross amount
taken from the cuts on the five sections constructed by Lewis, Wood & Penny
in Missouri. A very considerable portion of Summers’ work was in the val-
ley of the Charfiton river, and the court is satisfied that the bulk of the ma-
terial handled ‘was much easier to move. than on the Lewis, Wood & Penny
sections. . The ¢ourt had the advantage of hearing all of the oral testimony
in this case, and it will suffice to say that it created a very strong impression
that Mr, Sammers’ work was liberally estimated under any construction of
the contract. “That impression has been confirmed by a careful perusal of the
testimony since the case was argued. It is true that the division engineer in

. charge of this portion of the work construed the “plowing test” as applicable
$o hardpan, cemented gravel, etc.; but that is not an adequate reason for dis-
turbing the final estimate, unless ‘the plaintiff sustained some injury, If the

" test, actually apphed gave him all the loose-rock classification that he was
fairly entitled to, the estimate should not be disturbed. = At the conclusion of
tho work, snd evidently with 'Y full knowledge of all the facts, Mr Summers
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expressed -himself as wéll pleased with the manner in which he had been
treated by the engineers., He also stated, in substance, that there was not
much material on his portion of the road, entitling him to loose-rock classifica-
tion, and that he had made a very considerable sum (either $10,000 or $16,-
000) out of the contract. This, in itself, is very persuasive evidence that
plaintiff sustained no injury by reason of the misconstruction of the eontract.
Taken in connection with all the other testimony in the case tending to show
the character of the material, how it was handled, and the amount of loose
rock actually estimated and paid for, it has served to convince the court
that the recovery in this case should be limited to the sum admitted to be due
and already paid into court. Judgment may be entered for that amount,
with costs up to the time the money was deposited with the clerk. Subse-
quent costs will be taxed against the plaintiff,

Barrik et al. v. McArTHUR o al.

(Cirouit Court, E. D. Missourt, N. D. December 7, 1891.)

1, CORSTRUCTIOR OF RATLROAD—CONTRACTOR’S LIEN—FILING ACOCOUNT.

Under Rev. St. Mo. 1879, § 3202, providing that the lien of a railroad contractor
maust be filed within 90 days next after the completion of the work, etc., and that
all actions to enforce such liens must be commenced within 90 days after filing the
lien, and prosecuted without unnecessary delay to final judgment, and that no lien
shall continue to exist for more than 80 days after it is flled unless suit is institu
within such time, (Id. § 8205,) successive liens for the same labor and materials can-
not be filed. The filing of one account, sufficient to create a lien under the statute,
exhausts the contractor’s power to incumber the property; and the 80 days run
from such time, and cancot be extended by the filing of an amendment or & new
lien within the original 90 days.

8 Recerer IN ForLi—ErrEcT.

During the execution by subcontractors of a contract for railroad grading fre-
quent complaints were made by them as to the manner in which the chief engineer
estimated certain kinds of excavation, and these complaints were made to the con-
tractor, and by him to the railroad company; and the contractor succeeded in hav-
ing the estimates raised in some instances. Held, that & receipt “in full, " given
by the subcontractors to the contractor after knowledge of all the facts, and tender
and payment-of an amount on the basis of the engineer’s final estimates, was bind-
ing between the parties.

8. ComPrROMISE—CONSIDERATION,
Even though a person does not receive all that is legally due to him, yet, where
the sum actually due is in dispute, the avoidance of litigation is a sufticient consid-
eration to support a settlement fairly made with full knowledge of all the facta.

In Equity. Suit by Battle & Cameron against McArthur Bros. and
the Chicago, Santa Fe & California Railway Company to enforce & me-
chanic’s lien.

James H. Anderson, for plaintiffa.

James C, Davis, for McArthur Bros.

Gardiner Lathrop and Ben Eli Guthrie, for Chicago, 8. F, & C. Ry. Co.

THAYER, District Judge. Two questions are presented in this case
which do not arise in either of the other cases just decided,—Lewis v,
Railway Co., 49 Fed. Rep. 708, and Summers v. Same, Id. 714.
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