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was asked for, and therefore no time was fixed for the payment of costs.
They were paid January 15, 1892, and. the supplemental bill was filed
on the next day,—a delay of two months and twelve days. Inasmuch
as no order was asked or made fixing the time of payment, and as the
defendants’ counsel accepted the costs, when paid, I cannot say that this
delay debars the petitioner in the bill of review from filing her supple-
mental bill. The decision upon the demurrer was postponed until this
payment should be made or excused. Inasmuch as.the case was argued
some time ago, if the respective counsel have any views in addition to
those which were contained in their briefs, I should be glad to receive
them in writing. . : C

Sotrmn:ﬁx Pac. Co. v. Ravm.

(Cireuit Court of Appeals, Ninth Circuit. March 7, 1892.)

1. JURORS—CHALLENGES—EXAMINATION—REVIEW—RECORD. oy

Under Code Civil Proc. Or. § 187, providing that an opinion aiready formed by a
juror is not alone sufficient to sustain a challenge, but that the court must be satis-
fied from all the circumstarniées that the ;juror cannot try the case impartially, the
‘ralinig of the court on the juror’s qualifications will not be reviewed unless all of
the evidencetaken at the examination be presented in therecord, although the tes-
timony produced shows the juror to have a fixed opinion on the merits of the cause.
State v. Tom, 8 Or. 179, followed. . :

2. SB4ME--CHALLENGES. s ’ .

Under Code Civil Proe. Qr. § 281, providing that the point of exception to a juror
‘must be particularly stated, it is not sufficient to challenge for cause without stat-
ing the particular reasons for such challenge. - o

8. SAME—REVIEW. o e N

The discretionary finding of the trial judge in passing upon a juror’s qualifications

will nof be reviewed unless it appears to have been exercised arbitrarily. .
4, BAME—EXOEPTIONS. S )

Rejection, by the court, of 4 challenged juror for insuflcient reasons, is no ground
for exception;when it appears that the remainder of the jury was made up of per-
sons. to whom' the excepting party made no objection.

5. BAME—REVIEW. . )

To base error upon the court’s ruling that a juror need not answer as to his prej-
udice against corporations, it must appear that the party making the challenge was
thereby prevented from ascertaining whether the juror had such prejudice as

_ would interfere with his conclusions in arriving at a verdict.
6. PeBsoNAL INJURIES—EVIDENCE A8 TO FaMILY. . : :
"~ In an action Tor personal injuries it agpeared that plaintiff had no external hurt
... except a slight bruise, but that he had been in bed ever sitice the accident,—a pe-
- riod of several months. Evidence was admitted without objection that he had a
wife and home. Held proper to admit further evidence that he had two children,
of seven and flve years respectively, not for the purpose of increasing the damages,
but as explaining why the members of his family were not called to testify as to
}11i18 condition during that time, and as tending to show that he was not shamming
K illness, .. . RRFERI . :
7. SAME—MEDICAL, EXPERTS~—~VERDICT. " . o : o

In a damage suit for personal injuries, where the evidence points to some inter-
nal hurt, manifesting itself in symptoms of hysteria, the medical testimony being
counflicting, an instryction that-the testimony of defendany’s witnesses, who had
had experience,in similar cases, was entitled to the greater weight, is not neces-

-sarily disregarded in a verdiot for plaintiff, where the latter had produced other
. testimony tending to show, the serious nature of his injuries.
B. SaMe—Excgssivy VERDICT, < .

A verdict for $10,000 for personal injuries to an adult is not excessive where the

testimony of the attending physician, corroborated by that ef another medical ex.
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pert, was that plaintiff could not regain his health, and other evidence tended to
show the serious nature of the injuries, even though physicians called by defend-
ant testified that plaintiff ought to recover soon. ‘

Error to the Circuit Court.of the United States for the District of
Oregon. ‘

At Law. Action by John B. Rauh against the Southern Pacific Com-
pany for-damages for personal injuries. Judgment for plaintiff. Af-
firmed. 4

W. C. Bélcher, for plaintiff in error.

Doolittle, Pritchard, Stevens & Grosscup and Cox, Teal & Minor, for de-
fendant in error. ‘

Before HanrorDp, HawLEY, and Morrow, District Judges.

Morrow, District Judge. This was an action by John B. Rauh, the
plaintiff in the court below, (the defendant in error here,) against the
Southern Pacific Company, to recover damages for personal injuries re-
ceived by him while traveling as & passenger on a train belonging.to the
company between Portland, Or., and Albany, in that state., . While the
train was in motion, a bridge over which it was passing gave way. The
bridge was at a point on the road known as “Lake Labish,” in Oregon.
The plaintiff, at the time of the disaster, was sitting in a car which be-
came involved in the wreck, and in falling and colliding with other cars
raised the plaintiff from his seat, and immediately threw him back and
against the side of the car with such force that he was bruised on the
side of his head, and injured in his side and back. The case was tried
- before & jury, and the plaintiff had a verdict and judgment for $10,000
and costs, The company sued out this writ of error. For the reversal
of the judgment errors of the court are assigned relating to the impanel-
ing of the jury, the admission of evidence, and the verdict of the jury.

1. The Examination of Jurors. . In the selection of the jury 28 persons
were called and examined as to their qualifications to sit as jurors in the
case. Plaintiff and defendant were each entitled to three peremptory
challenges. Two of the persons called were challenged peremptorily by
the plaintiff, and three by the defendant. Three were challenged by the
plaintiff for cause, and, the challenges being sustained by the court, the
defendant excepted. Two were challenged for cause, but by whom is
not disclosed by the record. The challenges were, however, sustained
without exception. One juror was excused by the court on account of
bodily infirmity. To the remaining 12 persons who were ‘accepted and
finally sworn as jurofs to try the case, the defendant interposed two
challenges for cause, which were disallowed, and defendant excepted.
To three others defendant propounded certain questions, which the court
stated the jurors need not answer, the defendant excepting to the rulings
of the court in that behalf. The same proceedings occurred in the ex-
amination of another juror, but the ruling of the court is not assigned as
error, angd will therefore be considered as waived. The other six jurors
were examined and accepted without objection. Section 800 of the Re-
vised Statutes of the United States provides that jurors to serve in the
courts of the United States, in each state respectively, shall have the
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irhe quialificationy aw jurors of the highest-courts.of law of such state at

16 tim8' wheh' sUEh jurors for sétyice 1h the courtd of the United States
are summoned. We must therefore look to the law of the state of Ore-
gon-to detérmine:the qualifications of the jurors in this case, . The Code
of Civil Procedure of that state, regulatmg the method of formmg juries,
provides as follows; ..~

.. 8ec. 183. ‘A challenge for causq ls an ob;ection to a juror. and may be
either (1) general; that the juror is disqualified from serving in any action;
or (2) pa’ft.lcular, that he is disqualified from serving in the action on trial.

“Sec 185, Particnlar causes ‘of’ chal}enoe are of two Kinds: * * ®
(2) For the existence of a state of mind on the part of the juror, in reference
to the action, or'to ‘either party, which satisfies the trier, in the exercise of a
sound discretion, that he cannot try the issue impartially, and without prej-
udice to the substantial rights of the parl;y challenging, and which is known
in this Code as ‘actual bias.’ % * #

"“Sec. 187. A chiallenge for actual ‘bing may be taken for the cause men-
tionéd in the second subdivision of section' 185. But ‘on’ the ‘trial of suck
challenge, although it should appear that'the juror challenged has formed or
expressed an opinion upon. the mérits of. the cause frem what he may have
heard or read, such opinion shall not. of itself be sufficient.to sustain the chal-
lenge, but the court must be satisfled from all the cireumstances that the
juror cannot disregasd such opinion, and try the issue 1mpartlall w

“Sec. 192. The challenge may be excepted to by the advetse party for in-
suﬂiciency. and, if 8o, the court shall determine the sufficiency thereof, as-
sunting the facts alleged therein to be-ttue. The challenge may be denied
by the adverse party, and,.if so, the court shall try the issue and determine
the law and the fact. -

“Sec. 198. Upon the trial of a challengo the rules of evidence ‘applicable .
to testimony oﬁp rec upon the trial of ap ordinary issue of fact shall govern,
The juror challenged, or any other petson, otherwise competent, may be ex-
amined as & witness by elther party. : “If d challenge be deterinined to be suf-
ficlent, or found to be true, 4s thie case-may be, it shall be allowed, and the
Juror to whom it was taken excluded; bnt, if determined or found otherwise,
it shall be disallowed.”

“Sec. 230. An exception is an obJection at the trial to a decismn upon

matter of law, whether such trial be by jury or court, and whether the de-
" cision be made during the formation of & jury or in the admission of evidence,
or in the charge to the jury, or at any other time from the calling of the ac-
tion for trial to the rendering of the verdict or decision. But no exception
shall be regarded on a motion for a new trial, or on an appeal; unless the ex-
eeptnon be material, and affect the substantial rights of the parties.

.- “Sec. 231. The point of the exception shall be partlcularly stated. * * ®»

Elght of the errors assigned relate, to the formation of the jury under
the provisions of the Code just cited. - Three of these have reference to
the examination and gualifications of three persons,—Craybill, 0’Con-
nor, and Holman,—who were called and examined, but not accepted as
jurors; and the other five have reference to the examination and quali-
fications of five persons,—Griffin, Bacon, Cimijno, Foster, and Richard-
-gon,—who were called and examined and accepted 88 jurors to try the
case.

The Ea:ammatum of Persom who were not Accepted as Jurors. We will
first consider the exceptions taken in the examination of those persons
who were excluded from the jury. The second person called to the jury-
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box was & Mr. Craybill, who, bemg examined on his voir dire as to his
qualifications to sit-as a juror in the case, was asked by counsel for de-
fendanit, “among other guestions,” the following:

“Questfon. Haveé you read or heard or talked abont the accident that occurred
dt' Luke Labish? dsswer. Ihave.: Q. Have you conversed with any one who
elaimed to have béen at the wreck and examined it, or stated anything about
the facts and circumstances connected withit? A. Ibelievelhad ashort talk
with Mr, Faul, one:of the railroad commissioners, after he made the examina=
tion. Iam not positive whether it was with him or with his partner; one or the
other. ¢. Did the party whotalked with you claim to state to you what was the
cause of the wreck as hé understood it? 4. No, Idonot think hadid. The talk
was the situation of the wreck after it occurred. Q. Now, trom what you read
in-the newspaper, and this conversation or any other conversation you might
have had or heard, have you formed or expressed at any time an opinion asto the
causé of this wreck, or the liability of the railroad company for it? 4. I do
not know that I ever expressed an opinion; possibly I have. But it is quite
natural for me, and, I Suppose any one else, to form an opinion or draw some
conclusion when they read an article, and especially in a case of this kind.!
@Q. Then you have formed some opinion? A. I think so; yes. @. Have you
that opinion now? 4. Yes, to a certain extent, Q. Is that such an opimon
as would require evidence to remove it? (The court stated that the juror
need not answer that question, and the juror did not answer the same; to
which ruling and action of the court counsel for the defendant excepted.|
Counsel for defendant proceeded with the examination as follows:) . Is that
a fixed opinion? A. Well, it is an opinion that wonld certainly take evidence
to remove it, @. Then you think it is a fixed opinion at the present? A4.'
Yes, I think s0. (Counsel for the defendant submiited a challenge to the
juror for cause. Counsel for plaintiff cross-examined the juror as follows:)'
@. What was the nature of the reports you read, from which you drew. this!
opinion? 4. Well, I read the reports that were published in the Oregoman
and other papers, and I also read the report of the railroad commission. I.
read it pretty carefully. @. Did you read the enlire report? A. I think I,
did. @. Did you place credence in the report of the facts? 4. I certainly
placed credence in the report. ¢@. And from that you formed your opinion?
4. Yes, sir.”

The court overruled the defendant’s challenge for cause, to which ml-
ing of the court the defendant excepted. Defendant challenged said’
Craybill peremptorily, and thereby exhausted one of his three peremp-
tory challenges allowed by law.

As to the first exception, it is sufficient to say that the question that
was asked and ruled out by the court was subsequently answered by
Craybill in response to further interrogatories propounded by defendant’s
counsel; and the challenge for cause, which was denied by the court,
and is made the ground of the second exception, is based upon that
answer. There is, therefore, nothing remaining of the first exception
upon which to base a claim of error. The challenge for cause'is pred-
icated upon the statement of Craybill that he thought he had a fixed
opinion, but the record does not contain the whole of the examination
of this juror. The examination, as set forth in the bill of exceptions,
is qualified by the introductory statement that, “among other questions,”
he was asked those reported in the record. In the absence of a record
containing all the evidence taken upon the trial of the challenge, we can-
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not say that the court, in the exercise of a sound discretion, and from
all the circumstances, was in error in determining that the Juror could
disregard whatever opinion he may have had, and try the issue impar-
tially, and without prejudice to the substantlal rights of the defendant.
In the case of State v..Tom, 8 Or. 179, the supreme .court of that
state affirmed the decision of the lower court in overruling challenges to
certain jurors, where their qualifications, as appears from ‘the records,
were as doubtful as in the case under cons1deratxon. ‘The jurors in that
case stated that they had formed oplmons as to the guilt or innocence of
the prisoner; that they thought their opinions were fixed opinions, and
that it would take evidence to remove them; but.it did not appear from
the bill of exceptions that all the evidence taken in ths. examination of
the jurors had been repotted to the supreme court. The court said:

% As to whether the juror was impartial or not was a questlon to be tried
by the court from the evidence béfore him. = Before we can judge whether
the discretion exercised by him in overrullng the challenge was a sound dis-
cretion, and properly exercised in this case, we must have all the evidence be-

fore us in this court that was adduced on the trial of the cha.llenge in the cir-
cuit court.”

"To the same 'eﬁ'ect ig State v. Brown, 7 Or. 188; Hayden v. Long, 8 Or,
244 State v. Saunders, 14 Or. 300, 12 Pac. Rep. 441. This construc-
t1on of the statute by the supreme court of Oregon is binding on this
court. :

There is still another reason why the ruling of the court upon the
challenge to the juror carinot be disturbed. The challenge was for cause,
but without further statement or explanation as to the particular ground
of the challenge This is not sufficient. The ground of the challenge
must be specifically stated.. This is the requirement of section 231 of
the Oregon.Code of Civil Procedure, providing that “the point of theex-
ception shall be particularly stated.” But it may besaid that the exam-
ination had already disclosed the ground of the challenge. - The juror
had said that he thought he had a fixed opinion, and this was manifestly
the particular cause from which a bias was to be inferred. The answer
to such a suggestion is that the inquiry in reviewing such proceedings
on appeal is not so much as to the character of particular statements
made by the juror concerning his opinions in relation to the merits of
the cause as it is to determine whether‘th_e court exercised a sound dis-
cretion in concluding from all the circumstances that the juror could try
the issue impartially, and without prejudice to the substantial rights of
the parties. This inquiry must therefore include the consideration of
all the facts involved in the juror's qualifications that can be made a
matter of record; and even then such a record may be imperfect, since
the court, in passing upon the question, is to consider the appearance of
the person called as a juror, his manner, tone, and character, as exhib-
ited under examination, and all the _eculiaritiesand circumstances that
tend to establish the presence or absence of the qualifications of a fair
and impartial juror. It has therefore been held that the findings of the
court upon the qualifications of jurors will not be reviewed unless it



SBOUTHERN PAC, CO. v. RAUH. 701

clearly appears that the court bas exercised its discretion arbitrarily.
State v. Tom, 8 Or. 177; State v. Saunders, 14 Or. 300, 12 Pac. Rep. 441.
In Freeman v. People, 4 Denio, 9, the court said:

“When a juror is challenged for principal cause or for favor, the ground

of challenge should be distinctly stated, tor without this the challenge is in-
competent and may be wholly disregarded by the court.”

In Mann v. Glover, 14 N. J. Law, 195, it is declared to be the duty
of the challenger to— v
“State why the juror does not stand indifferent. He must state some facts
or circumstances which, if true, will show either that the juror is pomtlvely
and legally disqualified, or create a probability or suspicion that he is not or
may not be impartial.”

In Pa'zge v. O’Neal, 12 Cal. 492, the court said:

“It is ot sufficient to say, ¢I challenge the juror for cause,’” and then stop,

.3 in the present case. The ground upon which it can be sustained, if at all,
ust be also stated.”

In People v, Reynolds, 16 Cal. 130, the court defined an insufficient
challenge w1th still more precision. The court said:

“It is not enough to say, ¢ I'challenge the juror for implied bias,” and then

stop. The particular cause from which such bias is to be inferred must be
stated.”

The laW“ﬂpon this point is well established by authority. People v.
Haurdin, 87 Cal. 259; People v. Dick, Id. 279; People v. Renfrow, 41 Cal.
37; People v. McGungill, I1d. 429; People v. Walsh, 43 Cal. 447; People v.
Buckley, 49 Cal. 241; People v. C’ochra,n, 61 Cal. 548 State v. Squazres, 2
Nev. 226; Estes v. Rwhard.srm 6 Nev. 128; State v. Chapman, Id. 320;
State v. Raymond ‘11 Nev. 98 State v. I{mght 43 Me. 11; Powers v.
Presgroves, 38 Miss. 227; State v. Dove, 10 Ired. 469; Bo'nne'y v. Cocke,
61 Towa, 303, 16 N. W. Rep. 189; State v. Mwnchmth 78 Iowa, 268,
43 N. W, Bep 211.

The fourteenth person called to the ]ury-box was Thomas O’Connor,
who, after'examination as t{o having taxable property, was challenged by
plaintiff for cause, and the challenge denied by defendant. The court
sustained plaintiff’s challenge. It is assigned as error that this challenge
was made by defendant, and assumes that the juror remained on the
" panel; but the juror was in fact excluded, and the assignment need not,
therefore, be further considered.

The fifteenth person called to the jury-box was Herbert Holman, who,
on examination, testified that he was a steam-boat man, running with the
Kellogg Transportation Company. He was thereupon accepted by the
defendant; but, on further examination by plaintifi’s counsel, the juror
testified that he was a stockholder in the company, and that the com-
pany had a general traffic arrangement with the Southern Pacific Com-
pany. Plaintiff thereupon challenged the juror for cause, on the ground
that the company in which the juror was a stockholder had such rela-
tions with the Southern Pacific Company as to remove him from the
position of a perfectly unbiased juror. The court sustained the chal-
lenge, and defendant excepted. The claim that this challenge should



702 FEDERAL REPOHTER, vol. 49.

*haye Bodh'dented involves not'oily the determinationthat the j Juror was
qualified, bt that the defendant was entitled to have hiitn remain on the
.panel. At this time seven jurors had been accepted and sworn to try
the case.! After Holman had ' been fejected, the panel wis completed by
the seleetion of five Jjurors, to.whom 'no objection was offered, or even
suggested, by the defendant. - The allowance of this challenge did not,
therefore, result in any prejudice to defendant’s interests, since'a compe-
tent and unbiased juror was selected in the place of the one excluded.
In the ‘¢ase of Railroad ' Co. v. Herbert, 116 U. 8.' 646, 6 Sup. Ct. Rep.
590, the Telations of a juror to the defendant were very much of the
samé chiaracter as the relations of the j juror Holman to the defendant in
this case. In the case cited the juror was a lumber dealer, and the com-
pany gave him a place on its right of way for a lumber—yard without
rent. He had also heard the accident to the plaintiff spoken of or ex-
plained. ~ It was not shown, however, that he had any actual bias for or
against either party, or any belief of opinion touching the merits of the
case. He wis, nevertheless, challenged but it did not appear whether
the challenge was for cause or was peremptory. The supreme court, in
passing upon ‘the questlon, said:

“It is for the party asserting error to show it. It will not be assumed.
But, if we regard the challenge as for cause, its allowance did not prejudice
the company. A competent and unbissed juror was selected and sworn, and
the company had, therefore. a trial by an impartial jury, which was all it
could demand.” :

Thompsou, in his ‘work on Tnals, § 120, states the law as follows'

“As already pointed out, the rlght. to reJect is not a right fo select. No
party can acquire a vested right to have a particular member of the panel sit
upon the trial of his cause until he has been accepted and sworn. It is enough
that it appear that his cause has been tried by an impartial jury, It is no
ground for exception that, against his objection, a juror was rejected by the
court upon insuflicient grounds, unless, through rejecting qualified persons,
the necessity of accepting others, not qualified, has been purposely created.”

The Examination and Qualification of Jurors Accepted and Sworn to Try
the Case. Havingdisposed of the exceptions relating to the qualifications
of persons called, examined, and excluded from the jury, we will now
proceed to cons1der the quahﬁcauons of those persons who were exam-
ined, accepted, and sworn to try the case. The first person called to the
Jury-box was Robert Griffin. His examination, as it appears in the rec-
ord, contains the introductory statement that, «, among other questwns,
he was asked the following by counsel for defendant

“Question. Have you anysuch bias or prejudice against corporations, as
guch, or railroad companies, as would interfere with your conclusion in find-
ing a verdict in a cause in''which such corporation or company was a party?
{The court stated that the juror need not answer the question, and the juror did
not answer the same; to which ruling and action of the court counsel for the
defendant excepted. Thereupon the gounsel for the defepdant submitted a
challenge for cause. The court overruled the challenge, to which ruling of
the court the defendant excepted. Thereupon the said person was taken asa
Juror.)”



SOUTHERN PAC. CO. v. RAUH, 703

.+ In determining whether the court was justified, under the circum-
stances, in stating to the juror that he need not answer the question as
to his bias or prejudice against corporations or railroads, we are met, at
the outset, with the difficulty that the whole of the examination is not
reported in the record. It may be that this feature of the examma.tmn
had been covered by other questions, or that the court deemed the scope
of the: questmn too general, and that the examination of Griffin, like that
of any ‘other witness, should have been directed to the dlscovery of facts
from which the court might determine whether he was quahﬁed to serve
as a juror in the case or not. But, in any view, the record is not suffi-
cient to enable this court to pass upon the exception. To base an error
upon such instruction as was given to the juror-in this cage it should ap-
pear that: by reasont of it the defendant was prevented fromt ascertaining
whether the'juror has such bias or prejudice against corporatmns or rail-
roads as wotld interfere with his conclusions in afriving at a"verdict in
the case on trial. The challenge for cause, which mlght have farnished
information upon the point, is also defective. The ground of the chal-
‘lenge is not’ spec1ﬁca11y stated. Whatever objections the 'defendant may
have had to this juror, they are not disclosed in the record. In Ford v.
Umatilla Co,, 15 Or. 313, 16 Pac. Rep. 33, the plaintiff brought an ac-
tion against the defendant to recover damages for injury to certain per-
sonal property Plaintiff alleged that he was traveling through said
Umiatilla' county, transporting a quantity of household goods and stock
- cattle and horses, and that, while his team of four horses and a wagon
.with a load of household goods, merchandise, and library were being
driven over and across the county bridge over Butter creek, in said
county, the bridge broke and fell, precipitating the team of horses and
wagon, and load of goods, merchandlse, and library, into the creek.
Two of the. horses were killed, and the other two horses, the wagon,
household goods, merchandise, and library were badly damaged. In
1mpanelm<r the jury to try the case, one R. Sargeant, a juror, was asked
by counsel for the defendant if there was any prejudice or ill feeling then
existing in his mind against the county court of Umatilla county; also
if there was any such prejudice or ill feeling growing out of the transac-
tion in question; which several questions were objected to by the plain-
tlff’s counsel and the objections severally sustained by the court, and
exceptions were taken to the rulings. On appeal, the supreme court
said:

“The' qifestion pat’ by the appellant’s counsel to the juror R. Sargeant;,
to whether there was any prejudice existing in his mind against the county
court of Umatilla county, and whether there'was any such prejudice or ill
feeling growing out of the transaction then before thecourt, were proper ques-
tions, under a practice that Las been permitted in trial courts in this state,
though we are not aware of its being authorized by statute. Questions of
that character are asked in order to ascertain whether or not any grounds of
challenge exist. But, being a mere question of practice that has been per-
mitted by snfferance of the trial courts, this court will.not undertake to en-
foree it. - The appellant’s remedies, where the court refused to allow the said
‘questions to be asked the juror, was to have submitted a challenge to the
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juror for actual bias, and specified the grounds upon which it was taken.
Then, if the respondent’s counsel had excepted to the challenge, and the cir-
cuit court determined that it was insufficient, the decision thereon could have
been reviewed by this court. Title 2 of chapter 2 of the Civil Code prescribes
the mode of procedure in such cases, bat, as the matter now stands, this court
cunnot consider it.”

The fourth person called to the jury-box was C. P. Bacon, who,
among other questions, was asked the following by counsel for defendant:

“Question. Have you  heard or read anything in regard to the supposed
cause of the wreck, or anything in regard to whether the railroad company,
in your judgment, should be held liable or not for the wreck? Amnswer. 1have.
Q. Where did you vbtain that information? 4. From reading the newspa-
pers. Q. From what you read, did you form or express any opinion as to
* the liability of the comupany or otherwise? 4. I have; both, @. Is thata
fixed opinion? 4. Itis. (Thereupon the counsel for the defendant submit-
ted a challenge for cause to the juror, and the court overruled the challenge,
and the defendant excepted.,)”

What we have said respecting the insufficiency of the record in not
containing all the evidence taken upon the trial of the cha]lenge and the
failure to state the grounds of the challenge for cause disposes of the ob-
Jjection to this juror.

The fifth juror called to the Jury-box was V. Cimino, who, “among
other questions,” was asked the following by counsel for defendant:

“Question. Do you think you would be governed by the evidence that would
be given in this case, and the law as given you by the cotirt, without regard .
to anythmg you may have read or heard about? (Thereupon the court stated
that the juror need not answer the question, and the juror did not answer the
same. To which raling defendant excepted.)”

There was no challenge for cause. The whole of the examination of
the juror is not here, and the assignment of error rests entirely upon the
statement of the court to the juror that he need not answer the question.
This, as we have seen, is not sufficient to brmg the ruhng of the court
before us for review.

The sixth juror called, H. P. Foster, and the eighth juror called, D.
C. Richardson; were asked questions by counsel for defendant which the
‘court stated the jurors need not answer. Challenges for cause were not
interposed, and, for the reasons already stated, we cannot, on the record
béfore us, review the rulings of the court with respect to the errors as-
signed in the examination of these jurors.

2. Admission of Testimony. Upon the trial of this case the deposition
-of plaintiff was read to the jury. He testified that he resided at Tacoma,
in the state of Washington, and was 29 years of age. In reply to inter-
Togatories, he detailed the circumstances connected with the accident to
the train on which he was travelmg a8 a passenger, and described the in-
-Junes he received at the time. He gave an account of his return home,
and, in reply to questlons put to him by his counsel, he testified as
'follows

" “Question. What wus then done with you? Answer. I tried to eat break=
fast with my wife, but I could not eat, so I got to bed when the doctor came.
* % % @ On whatday, if you remember,—on whatday of the month,—did
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you arrive home after your hurt? A. I reached home on the 14th of Novem-
ber, 1890, at about 6:80 or 7 o’clock in the morning. @. Where have you
been since the time you have last mentioned? 4. From that day up to this
time I never left this bed.. * * * Q. You may now state what family
you have. (Objected to by counsel for defendant as immaterial. The court
ruled upon this objection as follows: ¢I think this may be admitted for this
reason: Of course, it cannot be admitted to affect the question of damages
sought to be recovered. But we will také some notice of human nature, and
its tendencies, the affection of men and women; and I think it may be as-
sumed that a father and husband, ordinarily, if his family needs his services
to support their lives, would naturally give it to them if he could. It does
not always follow that he will, because we know that there are a great many
men who do not; but' we may assume that to be the rule. If this man re-
mained in bed a certain length of time, or all the time, since this accident oc-
eurred, I think the fact that he has a family dependent upon him, and no re-
sources, might go to the jury for what it is worth, to say whether he is sham-
ming ornot.’) 4. Ibavea wifeand twochildren. @. How old is the oldest?
A. Seven years, the one; and five, the other.”

Defendant allowed an exception, and the ruling of the-court is assigned
as error. It is contended, in support of this ruling, that it was based
upon the authority of Caldwell v. Murphy, 11 N. Y. 416. In that case
the plaintiff had been injured by the overturning of a stage or omnibus
of the defendant’s, in which plaintiff was a passenger. On appeal it
was claimed as error that on the trial the plaintiff’s counsel put this
question to plaintiff: “Had he the means of support for himself and fam-
ily except his labor?” It was objected to. The objection was over-
ruled, and the defendant excepted. The witness answered: “He had no
means of support except what he got from the charity of his friends.”
The judge then put some questions to ascertain the number of persons.
in the plaintiff’s family, and in what manner they were supported after
the injury; it having been shown that before that he had constant em-
ployment. The evidence was objected to, and an exception was taken
to its admission. The court héld the evidence admissible to show that
the plaintiff’s circumstances’ were such that he would probably have
been engaged in laboring in his calling if he had not been disabled by
his injuries, and that he was in a considerable degree unable to labor.
The supreme court sustained the ruling of the lower court in admitting
his testimony, and observed “that the evidence was not offered, as the
argument suggests it to have been, to influence the amount of the re-
covery, under the notion that a poor man would be entitled toa measure
of damages different from that which would belong to one in other cir-
cumstances.” In the present case the plaintiff, without objection, had
already disclosed the fact that he had a wife and home, and had been
confined to his bed ever since his return from the accident,~a period
of several months. He had been attended by three physicians, and ex-
amined by others. His symptoms pointed to some injury of the spine,
but the precise nature of the hurt was not manifest. The extent and
character of the injury were in issue in the case, and testimony concern-
ing the evidence of physical disorder usually attendant upon real dis-
ability were material to that issue. His wife and other members of his

v.49F.n0.9—45
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family, ar such of them.ag were old enough to observe and describe the
manifestations of disease:in & sick persom; were competent witnesses to
such' matters; and hig ‘wife was, in' fact, subsaquently placed on the
statid, and gave testimony upon this feature of thedase. She also stated,
w1thout objection, that they had two children. The testimony of the
plaintiff that. the oldest child was only seven years of age. accounted for
the fact that the two children wére not produced as witnesses, In the
case of Pennsylvania Co. v. Roy, 102 U. 8. 460, it did not appear that testi-
miony doncerning plaintiff’s family had any legltlmate bearing upon any
issue in the cage, and its admission was held to'have been error for that
reason. ~ We think that, under the cltcumstances of this case, the testi-
mony was ‘material and. relevant and did pot have the effect of increas-
ing ‘the damages, but served rather to mform the Jury as to plaintiff’s
real condition." :
3. The Verdict aga'msc tlw Ihstructwns of the Court. In charglng the Jury
the judge gave the following instruction::
. “The'medical witnesses who have testified on behalf of the plaintiff, while
expressing theopinion that .he is a very:sick man, all admit that they were
unable to digcover any positive present sign of injury to his person, orany
symptom in his case othgr than what ﬁequent]y altends hysteria, and say
that they are unable to detérmine what is the matter. with him; while the
_ medicul withesses on the’ parc ‘of the company all say that the plammﬁ's casé
is one'of .clearly defined trauthatio hysteria, or a hysterical condition follow-
ing .an Injury, which condition, under proper advice and treatment, should
not have existéd; that bisreal injury at the time of the wreck was only slight,,
gnd that his present apparent condition is unnecessary and unreal. No med-
leal witness on part of the plaintiff claims to have had any previous experi-
ence in treating any appgirently similar injury from a railréad accident, while
two of defendatit’s medical’ w:tnesses testified to having lad very considera-
ble experience in such casesi If, therefore, you believe that these medical
witnesses are all equally honest and equally capable in'their professional qual-

cases is entitled to greater walght than ig the testlmony of those who bave not
had any such experience; and on arnvlng at your verdict you should be gov.
erned always by the betier eVidence »o

Itis assigned as arror that the j jury disregarded the foregoing instruc-
tion in finding their verdict against defendant and in favor of plaintiff
for $10,000. ' It is contended that there was no evidence tendmg to show
any-igjury to the plaintiff beyond a slight bruise, the inconvenience pro-
duced by the interruption -of the journey, and the pain experienced at
the time of the accident. The medical testimony shows that Pplaintiff
had been under the constdnt care of:a physician since the day of his ar-
rival home after the accident..- His regular physician had been absent
for: a time, but during such absence another physician was in attend-
ance, and a third physician'was called in once. The bills for medical
gttendance amounted to, $907, and for.drugs, $57. For the purpose of
furnishing medical testimony, in addition to that of his regular physi-
cian, plaintiff was examined by three other physicians, who testified in
his behalf He was algo examined by still three others, who testified
for the defendant. It.will not be. necessary to refer to this testimony in
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detail. Three of the physicians who testified for the plamtlﬁ' described
symptoms of furctional disorders, and gave it as their opinion that he
was seriously sick. The fourth physician testified that he was sick, and
seriously injured, if there had been an excretion of pus accompamed
with the symptoms as represented. The three physicians who testified
for the defendant stated, in substance, that, in their opinion, plaintiff
was suffering from a nervous disorder, defined as traumatic hysteria, and
that his real i m_]ury was slight. Two of these witnesses testified to hav-
ing had experience in cases of this character, one being the regularly
employed physmmn and surgeon of the railroad company. The court,
instructed the jury that the testimony of those who had had experience
in such cases was entitled to greater weight than the testimony of those
who had not had such experience; but there was nothing in the charge
that limited the jury to the weight of the medical testimony. There
was other testimony tending to prove the serious character of plaintiff’s
injury. Before the accident he was a strong, active man. He bad be-
come feeble and helpless, and required nursing. He had not improved
under treatment, but was sick dand disabled at the time of the trial, and
had been in that condition ever since the accident,—a period of more than
six months. ~We canuot, therefore, upon the record before us, say that
the jury, considering all the testimony in the case, disregarded the in-
structions of the court in finding a verdict for the plaintiff.

4. Excessive Damages. The last assignment of error is as follows:

“The damages allowed by the jury are excessive, and so contrary to the tes-
timony of the medical witnesses as to show that the jury were governed by
passion and prejudice in fixing said damages.”

What we have eaid respecting the verdict of the jury under the in-
structions of the court is applxcable here, with the further comment
bearing upon the question of excessive damages. ~ The physicians who
testified for the defendant stated that, under proper treatment, the plain-
tiff ought to recover soon; but his attending physician, who had ob-
served the case from the beginning, testified that he did not think plain-
tiff would recover from the injury so as to be a well man again; and in
this opinion he was corroborated by the testimony of another physician,
whose judgment was the result of information obtained in the course of
two examinations. This testimony, ‘considered in connection with the
other evidence, tended to prove a seriousand permanent disability; and,
if the jury believed it, there was sufficient basis for the damages awarded.
“The finding of the jury on the whole evidence in a cause must be taken
a8 negativing all facts which the party against whom their verdict is
given has attempted to infer or establish from the evidence.” Hepburn
v. Dubois, 12 Pet. 375. In this view of the testimony, there is nothing
in the proceedings to justify this court in saying that the jury were gov-
erned by passion or prejudice in fixing the damages, or that the dam-
ages are excessive. The judgment of the circuit court is affirmed.
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Lewss ¢ al. v. CHicago, S. F. & C. Ry. Co.
(Ctroutt Court, 1. D. Missourt, N. D. December 7, 1891.)

1, CONBTRUCTION OF CONTRACT—PERFORMANOR. ) .

" 'The provision in a contraect for railroad grading that the measurements and cal-
culations by the railroad company’s chief engineer of the quantity and amount of
the several kinds of work, and his classification of the materials contained in exca-
vations, shall be final and conclusive, is a valid provision, and is binding upon the

- parties to the agreement, and there can be no recovery in excess of his final esti-
-+ mate, in the absence of fraud, gross error, or mistake,
8. BAME—RELIEF AGAINST MISTAKE. ‘

*  The court will relieve agains: mistakes in measurements and calculations appar-
ent upon the face of the estimates, or clearly proven, though not so apparent, or
from oversight to measure or estimate any particular part of the worl, or from
wrong constructions put-upon the provisions of the contract lziv the engineer; but

. will not relieve against alle%red mistakes in determining the kind of materials found
in the several cuts, the parties being bound by the judgment of the engineer selected
"by them for special skill and attention as the umpire on such questions; nor will it
. relieye against slight discrepancies in measurements,
& BAME—RAILROAD GRADING. '

TUndér the grovisio‘na of- & contract for railroad grading, excavations were to be
measured and paid for either as earth, loose rock, or solid rock; loose rock to com-
?rise “shale or soapstone lying in its original or stratified position, coarse boulders

n’ gravel, cemented gravel, hardpau, or ang other material requiring the use of
ﬁick and bar, or which cannot be plowed with a strong, ten-inch grading plow, well

andled, behind a good six mule or horse team.” Held, that the materials men-
tioned were to be classified as loose rock, irrespective of the plowing test, which

was only applicable to the other material,” not specifically named. -~ .

4 BauE, , ...

It appeared that the material in all cuts, except rock cuts, varied much in con-
sistency and hardness, and. lay in irregular strata, and that the largest part of it
was broken up by the plow. Held, that the practice of the engineer in estimating
loose rock by peércentages was justifiable in the circumstancea, :

- In Equity. For prior report; see 39 Fed. Rep. 52.
’ v - smmmnni‘ BY THAYER, DISTRICT JUDGE.

- This was a suit to recover a balance claimed to be due for grading a
portion of defendant’s mailroad in' the state of Missouri. The plaintiffs
were subcontractors under McArthur Bros. The contract under which
the work was done contained the following clause: ‘ :

“The work ‘shall be executed under the direction and supervision of the
rehief engineer of said raillway company and his assistants, by whose measure-
ments and calculations. the quantities and amounts of the several kinds of
work performed under this contract shall be determined, and whose determi-
nation shall be conclusive upon the parties hereto; * . * * and said chief
engineer shall decide every question which can or may &rise between the par-
ties in the execution of this contract, and his decision shall be binding and
final upon both parties. And whereas, the classification of excavation pro-
vided for in the annexed specifications is of & character that makes it neces-
sary that special attention should be called to it, it is expressly agreed by the
parties- to this contract that the classifications, measurements, and calcula-
tions of the said engineer of the respective quantities of such excavation shall
be final and conclusive.” ' '

The defendant pleadéd this provision of the”conirléct;and further
alleged that the chief engineer of the railway company had made a final
estimate of the quantity of work done, and that the railway company



