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O’DonxELL v. Arcrison, T. & 8. F. R: Co.

(Circuit Court, S. D. lowa, C. D. March 8, 1892.)

1. REMOVAL OF CAUSES—APPEARANCE IN STATE COURT—EFFEOCT.

An appearance in the state court to file a petition and bond for removal does not
waive the riggt to present in the federal court any question of jurisdiction which
might have been urged in the state court, and concerning which the federal court
has power 1o act.

8. SBAME—WAIVER oF DEFECTIVE BERVICE.

Where service of notice of commencement of action in the Iowa courts could have
been made upon defendant in the district to fill every requirement of the state stat-
utes, a general appearance by defendant in the federal court, after removal of the

cause, is a walver of any defect of service on
8. BaME—VENUR—DIBCRETION OF COURT, -

. Polk county, Iowa, is in the central division of the circuit court for the southern
district of Iowa, while Lee county is in the eastern division. Defendant railroad
company, sted in the state court in Polk county, had the right, by the Iowa stat-
ute, to ' have the place of trial transferred to Lee county. Held, that defendant, by

procuring the removal of the cause from the state court, and in filing the tran-'

seript in thé central division of this court, was precluded from asserting that the
oausé was pending in the wrong division, and that it has the right to demand a re-
moval to the eastern division.
& BaME,
. The: factthat defendant is a Kansas corporation, whose raflroad touches only Lee
county, in Iowa, and that the cause of action did not grow out of nor was it con-
nected with any office or agenty within the central division, is-not sufficient to im-
pel to action the discretion of the court to grant a transfer.

At Law. On petition for change of venue and pleas to jurisdiction.
Overruled. . :

Cole, McVey & Cheshire, for plaintiff. ‘

G. Lathrop, J. D. M. Hamilton, and J. C. Davis, for defendant.

WooLson, District Judge. This is an action for personal injurfes
brought into this court on removal from state court. The petition, orig-
inally filed in the district court of Polk county, Iowa, states as cause of
action that defendant is a Kansas corporation, whose line of operated
railway extends through Colorado, Xansas, Iowa, and other states; that
in July, 1891, plaintiff’s decedent, at Pueblo, Colo., while exercising
due care on his part, and while employed by defendant in the operation
of its railway, was killed, by reason of the negligence of the defendant.
Service of notice was made on defendant by serving notice upon “S. M.
Osgood, general agent for the state of Iowa of the defendant, Atchison,
Topeka, and Santa Fe Railroad Company, at his office, and the general
office of defendant company,. in the city of Des Moines, Polk county,
Towa.” Upon the first day of the term to which the notice was return-
able, defendant filed in said Polk county district court its petition and
bond for removal to the federal court, and said court ordered removal
accordingly. Upon the day on which the certified pleadings, etc., herein
were filed in this court, the attorneys for defendant filed herein in this
court a paper entitled “pracipe for appearance,” the body of which is aa
follows: “The clerk of said court will please enter our appearance for
defendarit in the above-entitled action, and docket the same on proper
docket,”—which precipe was duly signed by all the attorneys whose
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names are given above as appeanng for defendant. At the present
term of this court, défendant filéd its “petition to'rémove cause to
eastern division for trial,” and also filed “plea to the jurisdiction.”
Briefly stated, f)etltlon‘ for change of venue alleges, as grounds for re-
moval, that defendant ig-a Kansas corporatmn, whose . line of rallway
touches in Towa, but one county, viz., Lee county, whlch county is in
the eastern division of the district; that Polk county, in which the suit
was brought, is in the central d1v1s1on of the district; ‘that no part of the
said road lies within the central division; that the cause’ of action is
shown by plamhff ] petxtnon not to have grown out of nor been connected
with any offide or agericy of defendant within said central division; that
this suit was originally brought in the wrong county of the state. and,

under the statutes of the state, deféendant would have been entitled, on
motion-in the state court, to have had the actioni :transferred to Lee
county for’ tr;a} ~The, ground slleged-in' the plea to the jurisdiction is
that: the notice of-commencement, of suit was served upon defendant’s

agent in'Polk county), ‘and the cause of action is shown by plaintiff’s pe-
tition neither to have grown out of nor been connected with the business
of such Polk-county office or agency, and no part 6f defendant’s line of
railway’ touches Polk county; and’ t.herefore, undeér the statutes of Iowa,
the service of notice was insufficic nt to give-the court jurisdiction of de-
fendant. Plaintiff is resisting both plea and petltlon, and exhxblts in
full the removal proceedings.

1. As to the plea of the jurisdiction. Plaintiff contends that the serv-
ice attacked wag regularly and legally made, under the Iowa statutes;
but that, if irfegtilarly made, nievertheless the appearance of defendant
in this action cures all defects pertaining to the service. Code Iowa,
1873, § 2626, s par 3, prov1des that an appearanceé for any purpose con-
nected with the gervice or insufficiency of the notice shall be taken in
the case as the appearance of defendant; and that “an appearance, spe-
cisil or otherwxse, to object to the substance or service of the notice, shall
render any further notice unnecessary This Code also prov1des, as
one of the sbatutory methods in which a defendant may enter his appear-
ance, (paragraph 1, § 2626,)“by dehvenng to the clerk a mémorandum
to the effect that' the defendant appears, signed either by the defendant
in person or by hls attcrney, dated the day of its delivery, and to be
filed in the case.” These, provisions of the Towa Code have been form-
ally adopted as the rules of this court. The Iowa courts, in. applying
these Code prov1s1ons, have distinguished between an appearance (1) for
the purpose of objecting to the jurisdiction of the court on the ground
that the defendant could not, by service of notice, be brought into the
action, and under the Jurlsdlct1on of the court; and ‘an appearance (2)
to obJect to the jurisdiction, on the ground that defendant had not, by
the service attempted, been brought under such ]uusdlctxon (whether
Oecause of alleged defect in substance of notice or in method or fact of
gervice. ), Asto the former, the appearance of defendant does not cure
defect in Junsdlctlon Spurrier v. ‘Wirtner, 48 Towa, 486. As to the
latter, appearance does cure such defect, which relates, not to the
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power of. the court to obtain the Junsdwtmn attempted, but to insuffi-
ciency or irregularily in substance or service of notice. The reasoning
applied seems to be that, as the sole purpose of the notice s to bring the
detendant into court, the notice has accomplished its purpose whenever
the detendant comes into court, even though he comes in only to object
to the service of the notice as msufﬁment to compel him to come in.
Bank v. Van, 12 Iowa, 523; Van Vark v. Van Dam, 14 Iowa, 233
Childs v. Limback, 30 Iowa, 398

While contendmg that service of notice on the Polk county agent was
insufficient to give the court jurisdiction over defendant, defendant con-
ceded that, had the same notice been served upon any of defendant’s sta-
tion agents in Lee county, Iowa, such service would have given this court
jurisdiction of defendant, (though in another division of the district than
that in which the case is now pending.) While plaintiff contends that the
service was correctly made, but that, if the service was irregular, yet.
since, by service in Lee county, this court might have obtained undoubted
jurisdiction, the appearance of defendant has waived whatever delect ex-
isted in service of notice herein; and plamtlﬂ' contends, further, that this
is true as to the appearance of defendant in the state court wuh his pe-
tition for removal, and also his appearance in this court by the precipe
filed.

Ag to the first point concerning appearance, it may be admitted that
there is some disagreement in the holdings of the courts. But the de-
cided current of decision in the federal courts is that an appearance in
the state court to file petition and bond for removal does not waive the
right to present in the federal court any question of jurisdiction which
might have been urged in the state court, und concerning which the
federal court has the power to act. Atchison v. Morris, 11 Fed. Rep.
585; Hendrickson v. Ruilroad Co., 22 Fed. Rep. 570; Elgin Canning Co,
v. Atchison, T. & 8. F. R. Co., 24 Fed. Rep. 868; Reifsnider v. Publishing
Co., 45 Fed. Rep. 433. This first point, therefore, is not well taken.

The second point is that the precipe for appearance herein is a waiver
of any defect of service on defendant. It should be borne in mind that
service upon defendant, which should fill every requirement of the Iowa
statute, could have been madein this district. Jurisdiction was possible
over detendant. No language could make the appearance of defendant
more general than that contained in defendant’s pracipe for appearance;
for that language excludes all idea of such appearance being special only.
And the conclusion necessarily follows that, in view of the Iowa decisions
above noted, the pracipe for appearance herein confers upon this court
full jurisdiction over defendant in this action, even if service of notice.
herein should be found insufficient to confer such jurisdiction.

2. As to the motion to change the venue to the eastern division of the
district. Had defendant so elected it is probable that he could, in the
state court, have availed himself of the Iowa statute, (section 2589 Code
1873,) and had the venue changed to Lee county. This section pro-
vides that a defendant, when sued in the wrong county, may, on proper
application, have the cause transferred, at costs of plaintiff, to the county.
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where defendant ‘¢ould rightfully have been sued; but that, if defend-
ant does not thus apply for and obtain this transfer, the action may
rightfully proceed “to judgment in the county wherein the suit was
brought. The district court of Polk county, with defendant’s pracipe
for appearance filed in this action, might rightfully have proceeded to
judgment if defendant did not apply for transfer to Lee county. This
must be conceded as the logical force of the Iowa statute. By filing his
application to so transfer, the place of trial might, under the statute,
have been changed accordingly. Defendant now contends, since Polk
county is in the central division and Lee county is in the eastern division
of this district, that this right of transfer, which defendant might have
exercised under the state statute in the state court, remains to it in the fed-
eral court. But counsel do not point us either to any rule of this court, or
any provision of federal statute giving this right of transfer as clalmed
except section 914, Rev. St., which, in effect, incorporates into the
“mode’ of proceeding ” of this court, as it is claimed, this mode of pro-
ceeding in the state court. At the threshold of this argumsnt, we en-
counter the insurmountable fact that this court does not deal with county
lines as jurisdictional boundaries; but that the divisions—of which this
district has three—are its smallest jurisdictional sections. - And the
federal statute creating these divisions contains no provision, with refer-
ence to removing a cause from one-division to another, analogots to the
state statute above referred to. Defendant, by electing to remove this
cause to this court, thereby deprived himself of whatever right he might
have exercised, in the state court, of removal under the state statute,
Defendant further contends that, as neither plaintiff nor defendant is
a resident of the central division of this district, defendant has the right'
to have the cause transferred to the eastern d1v1smn in which, and in
which alone, in Towa, lies defendant’s road. The petltlon for removal
filed by defendant in the state court, expressly asks that this cause may
be removed into the circuit court of this district, *“central division, at
Des Moines.” Such, under the statute redlstmctlng the state, (sechon
9, p. 172, 22 8t. U, 8.,) must have been the effect of an order of re-
moval from the Polk county district court, had not defendant expressly
asked such action. While this action was pending in the state court,
(if the facts asserted by defendant be conceded to be correctly stated,)
defendant might have exercised the right, either (1) to have the place
of trial transferred from Polk county to Lee county under the Iowa stat-
ute, or (2) to have the action removed from the Polk county district
court, to this court in the central division. Defendant elected to exercise
the nght toremove from thestate to the federal court; and the act of defend-
ant in procuring the removal of the cause from the state court, and in filing
thie transcript in the central division, precludes the defendant from now as-
serting that the case is now pendmg in the wrong division, and that it
has the right to demand a removal to the eastern division. Unless some
sufficient réason is presented to move the discretion of the court in a
different direction, this cause should be sent to trial in the division in
which, on demand of defendant, it entered this court. The facts pre-
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sented by defendant, as bearing on this point of transfer, are not directed
to the discretion of the court, nor are they calculated to impel that dis- -
cretion to action. The petition for a change of venue to the eastern di-
vision is therefore overruled. . Defendant is ruled to file answer herein
within 30 days from the date of filing hereof.

Finaxce Co. or PENNsYLVANIA ¢ al. v. CHARLESTON, C. & C. R. Co.

Ex parte MuoRE.

(Ctreutt Court, D. South Carolina. March 11, 1803.)

1. RLAmno.u) CoMPANIES — FOREOLOSURE OF MORTGAGE—RECEIVERS — PRIORITIES OF

IENS.

The order which a court of equity, on appointing a railroad receiver, makes for
the payment of wages due employes for a reasonable period prior to the receiver-
ship, is merely a personal protection, given ex gratia to thbse who depend upon
their daily labor for support, and will not cover a claim by a merchant for rations
furnished to.such laborers, under contract with the company, and for which the
company alone is liable, although the company charges the rations to its laborers
as part of their wages,

3. Same. - . '

Theclaim is entitled to payment before the payment of interest on the mortgage
bonds, and if any sums applicable thereto have been paid out for such interest, or
for permanent improvements whereby the bondholders have been benefited, the
claim will be a charge, to the amount of the moneys so diverted, upon any earnings
in the hands of the receiver, or, failing these, upon the proceeds of the sale of the
road. 48 Fed. Rep. 188, followed. k ’

In Equity. Suit by the Finance Company of Pennsylvania and oth-
ers against the Charleston, Cincinnati & Chicago Railroad Company to
foreclose a mortgage. Heard on the petition of G. M. Moore, claiming
priority of payment for supplies furnished to laborers. For other phases
of the litigation, see 45 Fed. Rep. 436, and 48 Fed. Rep. 45, 188.

Mitchell & Smith and B. A, Hagood, for petitioner.

A. T. Smythe, opposed.

SimonToN, District Judge. The petitioner is a merchant at Blacks-
burg, a town on the line of the Charleston, Cincinnati & Chicago Rail-
road. In 1890 he entered into a contract with the defendant company
to furnish rations to hands employed by it. The company charged these
rations to the hands as part of their wages. The items were all charged
to the railroad company. The accounts were regularly made out against
and presented to the company, audited, and passed. Upon bill filed-
by the mortgage bondholders, a temporary receiver was appointed on
10th December, 1890. On 26th February, 1891, the permanent re-
ceiver wag appointed. In the order appointing the permanent receiver
is this provision: “That the receiver pay all wages due to the employes
at the date of the order appointing a temporary receiver herein for labor
or services, within ninety days before the same.” The petitioner presents



