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Edward Mitchell, U, S. Atty., and Henry C. :Pldtt, Asst. U S. Atty.,
for defeudant.

LACOMBE, Cn'cult Judge. I shall grant the. mdﬁon of the defendant
!;lpon the.ground that the articles 1mported are not within the meaning
of .the:taxiff phrase, “house furniture in the plece or rough »

Unrrep States v, Logs.
(Oirouit Court, S. D. New York. February 28, 1:02.)

INTERNAL annnun—-(}oxsmm-rmsm ‘LAW—TRADE-MARKS. :
Rev. St. U, 8. § 3449, making it an offense to ship spirituous or fermented lig-
uors or wines under any other brand or name than that known to the trade as
.. designating the kind or quality thereof, is not unconstitutional, within the
- principle of the Trade-Mark Cases, 100 U. S. 82, because it incidentally acts in
some cases as & protection to trade-marks,

Petition for a Writ of Habeas Corpus to release Morris Loeb, held un-
der commitment for violating the internal revenue laws.

A. J. Dittenhoefer, for petitioner.

Mamwell Fwarts, for the Umted States.

LAOOMBE, Circuit Judge. Under the authonty conferred by the. first
clause of section 8 of article 1 of the constitution, to-wit, to “levy and
collect taxes,” and to“ make all laws which shall be necessary and proper
for carrying into execution that power,” congress has levied a tariff upon
foreign goods, and also taxes certain domestic products, under a com-
prehensive ‘plan of interpal revenue. The government of the United
Btates colleets duties upon spirituous and fermented liquors and wines,
brought from. abroad, and lays taxes upon such- as are manufactured
here, and also upon the business of manufacturing and dealing in them,
It hag elaborated in great detail a system by which it practically takes
control of the manufacture of alcoholic spirits for the purpose of manag-
ing the collection of the revenue assessed therefrom, and exercises a sur-
veillance over their manufacture and sale. The constitutionality, gen~
erally, of such legislation is not assailed.  Without rehearsing the details
of this system, it is apparent that it may be very desirable, perhaps nec-
essary, to its success that all casks or packages containing distilled spirits
shall be truthfully marked, such marking aftording to the officers of the
government a convenient means both of checking the returns of the man-
ufacturing distiller and preventing the smuggling of untaxed products
into the general market of the country. In the last paragraph of section
29 of the act of congress approved July 13, 1866, and entitled “An act.
to reduce internal taxation and to amend an act entitled * An act to pro-
vide internal revenue to support the government, to pay interest on the
public debt, and for other purposes,’ approved June 30, 1864,” (now
section 8449, Rev. St. U, 8.,) it is provided as follows:
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“Whenever any person ships, transports, or removes any spirituous or fer-
mented liquors or wines, under any other than the proper name or brand
known to the trade as designating the kind and quality of the contents of the
casks or packages contaming the same, or causes such act to be done, he
shall forfeit said liquors or wines, and casks or packages, and.be .subject to
pay.a fine of five hundred dollars.”.

- That the relator did ship, transport, and Temove a package of splnt-
uous liquor, to-wit, gin, under a name or brand “ other than the proper
nané or brand known to the trade as demgnatmg the kind and quality

of ” the contents of the package, is conceded. - He insists that he should
be dischiarged, because, as he contends, this provision of statute is an at-
tempt to’legislate for the protection of trade-marks, and, as such, be-
yond ‘the constitutional power of congress, citing the Trade-Ma,rk C'ases,
100 U.'8.:82. I am unable to assent to this proposition. There is
nothing in-the section which restricts its-operation as counsel for the re-
lator suggests, or indicates that it was passed forany purpose other than
to provide facilities for the enforcement of the internal revenue laws.
The trade may: be able to recognize the kind and quality of spirituous
liquors by some “ proper name or brand,” and that name or brand still
be no “trade-mark,” in the sense in which the word was used in the stat-
ute which was criticised by the supreme court in the case cited. The
section seems to be well adapted to facilitate the administration of the
internal revenue system. As a part of that system, it was within the
power of congress to enact it, and it should not be held unconstitutional
because, in some cases, the “name or brand,” which must be placed upon
the cask or ‘package in order to'truthfully describe the contents, happens
to be a trade-mark, which might thus incidentally be protected State
v, Bmdge Co., 18 How. 421.

StaruING 9. WEIR Prow Co. ¢ al.}

(Circuit Court, N. D. Iliinots, S. D. August 20, 1891.)

1. PATENTS FOR INVENTIONSB—PATENTABILITY—NOVELTY—SULKY PLow

The firet claim of letters patent No. 154,298, issued August 18, 1874 to William
Starling, for an improvement in- sulky plows, oonmsbmg of the combination of &
crank-bar with the plow-beain, lever, and axle, so that the horses are made to raise
the plow out of the ground, is void for want of novelty.

2. SAME—RES ADJUDICATA.

A decision that a patent which has three claims covering different features of
the device i8 not void for want of novelty does not render the question of novelt;
res adjudicata, when a single one of the claims is attacked in a subsequent suit
. for want of novelty, and proof is introduced in such subsequent suit that was not
‘offered in the former suit.

In Equity.” Bill by William Starling against the Weir Plow Company
and W1111am We1r to restrain an alleged infringement of a patent.
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. .-1Repomd By Louis Boisot, Jr.; Esq., of the Chicago bar.



