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golvency. In' the present case, so far as the complainant and the Mav-
erick Bank are ¢oncerned, the note had been collected and’ credit given.
The reasoning of the court in the last above cited case would seem to
support the contention of the defendant in this case. - So far as the con-
clusions reached by the court in Levi v. Bank, 5 Dill, 104, are incon-
sxste;it with this opmmn, I do not agree thh them. Demurrer sus-
tained.

Easr TENNESSEE, V. & G. R. Co. et dl. v. Amnm & F.R. Co.

(O&rcmt le/rt, S.. D Georgia, W. D, February 24, 1892.)

L Rnomvnns—.]‘umsnw'non OF STATE AND FEDERAL COURTS—COMITY.

-Comity does not require that & federal eourt shall refuse to appoint a receiver for
a rajiroad because of the 'iendenoy of a prior foreclosure suit in the state court,
whéh 'such suit is adniittedly an amicable proceeding, intended as a means of nurs-
ing the property into success, and it appears that there-is no immediate purpose of
procuring the appointment of a receiver therein. ]

2 Smn—Pmomu OF SUIT AND OF POsSESSION.

here a receiver appointed by a federal court actually takes possession of the
property the jurisdiction. of that court is complete, and possession will not be
' yielded to & receiver subsequently appointed b{ a state court, although the suit in
the state court was commenced before that in the federal court.

8. Bame--PossEgs1on—WHAT. CONSTITUTES.

The fact that the state court, prior to the & Fpointmen,t. of the federal receiver,
had granted an order restraining the officers of the company from using it funds
for other than corporate purposes, does not show prior possession by it. .

4 annnu, Courrs~-JUR18DIOTION—RESIDENCE OF RAILROAD CORPORATION.

i Under the laws of Geor%ia, (Code, § 8408,) a railroad ¢orporation is a reside % of
the entire state, and an:inhabitant of all the counties through which the road r!
and may be sued in any of them. Dawis v. Banking Co., 17 Ga. 326, followed, ..

B. BAME—“INEABITANOY. "

. Uhder Rev. St. U, S, § 789, declaring that civil suits shall only be brought in the
districtiof which the defendant. is an inhabitant, ete., & railroad company is an in-
habitarnt of any district in which it operates its roa& through authorized agents.
U.'8. v. Radlroad Co.; 49 Fed. Rep, 207, followed.’ :

6. SaME~EFYECT OF STATE LiAws,
hen a federal court has general jurlsdiction of the controversy, and the federal
sf. ‘tos give the plaintiff a choice as to the district in which he will sue, the juris-
: dictipn thus obtained cannot be restricted by the laws of the state respect.ing the
venye of causes. o

4. SAME_REPEAL OF STATUTE—SUITS OF “LocAL NATURE,”

Rev. St. U. 8. 8§ 740-742, relating to the districts in which suits of a “local nat.
\118:-838 " may be:brought, were not repealed by the Jurisdict,mnal acts of 187%, 1887, or

o

8. SAME—RECEIVERSHIPS.
A guit by oreditors for the appointment of a receiver for a rallroad isasuit of a
_ “local nature,” within the meaning of Rev. St. U. 8. §§ 740-742, relating to the dis-
tncts in which suits' may be brought.

"In Eqmty Blll by the East Tennessee, Vlrgmla & Georgia Rallroad
Company and. the Western Railroad Company of Alabama against the
Atlanta & Florida Railroad Company for injunction and the appoint-
ment of a receiver. Plaintiffs move for an attachment against T. W.
Garrett for resisting the decree of the court and interfering with the pés-
session of R. H. Plant, as receiver. Motion granted.

Calhoun, King & Spaldmg, for plaintiffs.
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Marion Erwin, for R. H. Plant, receiver. o
. Henry R Jackson and John L Tye, for a.ttachment defendant

SPEER, District Judge. It appears from the record and other evxdence
before the court that at 40 minutes after 9 o’clock:on the 9th day of Feb-
ruary we signed an order directing R. H. Plant, as receiver of the cir-
cuit court, to take possession of the property of the Atlanta & Florida
Railroad Company The order was granted upon consideration of the
bill before the court, and in view of its-sworn allegations. ~Mr. Plant,
through his agent, immediately proceeded to take possession of the prop-
erty as directed, and, according to his report, verified by oath, his agent
and representative wag in actual custody in the office of the company,
the officers present having been notified of the order appointing him,
when T. W. Garrett, superintendent of the defendant corporation, en-
tered the office, and, having been informed by the agent of Mr. Plant
of his possession as receiver, declined to recognize the same. Mr. Gar-
rett-informed the agent of the receiver that he himself had been appointed
receiver by the state court at 10 minutes after 11 o’clock. - The order
put in evidence here by the respondent indicates that the appointment
by the state court was made at-15 minutes after 11. Then, in the pres-
ence of the agent of Mr. Plant, Mr. Garrett went to the telephone, and
notified a Mr. Humphreys that he (Garrett) had been appointed re-
ceiver, and directed him to recognize his authority. At this time the
receiver of this court had been in actual possession for some time; how
long, it does not distinctly appear. . It is therefore evident that the re-
ceiver of this court was appointed nearly two hours before the order ap-
pointing the receiver of the state court was granted by Judge CLARKE;
and, further, that he was actually in possession when the receiver of the
state court came in, announced his appointment, and attempted to take
possession. . It is insisted, however, that the bill in the state court was
pending for quite a while before the bill in this court was filed. But it
is perfectly evident that it was'an amicable proceeding, to which certain
creditors and the road were parties, with no immediate purpose to ask
for the appointment of areceiver. One of the learned counsel, Mr, Jack-
son, who has opposed this motion, who appears now for the respondent,
and who states that he represents large interests in the bill in the state
court, has stated in his argument here that the bill before that court was
an attempt to “nurse the struggling little road into success,” and he
stated -further that at various times counsel for and against the bill had
consulted, and had endeavored, with success, to prevent Judge CLARKE
from appointing a receiver. No rule nisi, calling upon the defendants
to show cause why a receiver should not be appointed, had been issued;
and yet, notwithstanding these admitted facts, in two hours after the
United States court had acted, we find that an order, granted by the
consent of the parties, was taken appomtmg a receiver of the state court.
On the other hand, the bill. brought in the United States court is pre-
sented at, the instance of creditors for a large amount, who appear to be
earnestly. insisting upon the payment of their debts. If it be true, as

v.49F.no.8—39
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the bill alleges, that the Eash Ténnessea, Virginia & Georgla Railread
. Company and the Westerr Railroad (Shpany of Alabamua;.the'plaintiffs,
are creditors of the Atlanta & Florida Railroad Company, must they be
debarted -tha privilege of applying 4o forum which. they have a right
t0 s¢ek because there has ‘been in:the state court an amicable bill, in-
teinded- to “nutse” their debtor into prosperity? .Is it competent by 8
proceeding of that character for a-partion-of the creditors to take charge
of litigation involving. the entire assets-of the company to “stand off
other icreditors, urge the court.to delay the relief.which. the bill appar-
ently setks, and.then invoke the doctrine. of comity to defeat an earnest
attempt: by the creditors. to; seek:relief elsewhere? We think not. .To
apply the dootrine of comity to- such facts wonld seem unwarrantable.

.-Nér,does the mere pendency of the bill in-the state court in itself
deny to this court the power of appointing a receiver where it has juris-
dictivtn of the parties, and where its action is -otherwise proper.. Nor
will'suth pendency affect -the title.of the receiver of this court, The
title: of :a.reeeiver, on his. appbmtment, dates back to the time of grant-
ing-the'otder.: Beach, Rec. par. 200. In.cases of conflicting appoint-
ments, the courts will inquire into the. priority of appointment, and, if
necessafy, will take into consideration fractions of the day. Id. 232.
While . courts of equity have:insisted upon the doctrine of lis pendens,
they have found it.difficult, and often inequitable, to force it. 1d. 200.
The rule upon that s,ubject in this: state is deducible from the decision
of the supreme:court in Bank v. Trustees, 63 Ga. 552, where the court
(Jackson,:Justice; delivering thie:opinion) uses this language

*“But it would :seem here that the stockholders’ bill has been pending here
for a long time in the circuit court of the United States, and. no receiver is yet
appointed, ‘Perbaps noue ever will be. Js.the judgment creditor to wait
until one is to be appomted:’ He is not even in this case madea party to the
bill in the Uuited States ‘court. If he were, and if the bill there filed was
similar to this ‘in review' here, and could accomplish the same end to-wit, the
collection of this debt by the judgment creditor, having the final process of
the state 'court in his hands, even.then we should rule that neither law nor
equity nor comijty would reguire:the equity court to wait upon the United
States court in a case like this.” .

The apphcatlon of that declsxon is that neither law, eqmty, nor- com-
xty will require the Umted States oourt to wait upon the state court in
& case like this."

In o very carefully considered case, Mr. J ustlce BrapLEY, while pre-
siding in this circuit, gave a controlling definition of the law. Tn Wil-
mer v Railroad Co.,2 Woods, 426, the learned justice used this language:

“This test, I thmk 8 this: not which action was first commenced, nor
which eause:of action has priority or superiority, but which-court first acquired
jurisdiction-over the property.. If tije Fulton county court had the power to
take possession when it did 8o, and did not invade the possession or jurisdice
tion of this, court; its possession will not be interfered .with by this court.
The parties ‘must ei ther %% 'to that court, and pray for the removal of its hand,
or, having procured an'Wdjudication of their rights in this -court, must wait
till the action of that court has been brought to a close, and:judicial possessnon
bas ceased. Service of process gives jurisdiction over the person,-——sexzure
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gives jurisdiction ‘over the-property; and, until it is seized, no matter when
the suit was commenced the court does no have Juusdxctnon »

In this holdlng the Honorable J¢ JoHN ERSKINE, the Judge of this dlstrxct
now retired, concurred, and, in its support Justice BRADLEY cites many
duthorities, which he states'have been “somewhat carefully consulted.”
In addition to these'it will be instruetive to refer to Barton v. Keyes, 1
Flip. 61; Levi v. Ingurance Co., 1 Fed. Rep. 206; Walker v. Flint, 7 Fed.
Rep. 487 Erwin v. Lowry, 7 How. 172; Griswold, v. Ruilroad Co., 9 Fed.
Rep. 797 Covell v. Heyman, 111 U. 8. 176 4 Sup. Ct. Rep. 355; Heid-
ritter ¥, Oil-Cloth’ (., 112 U. 8294, 5 Sup Ct. xI){ep 135.

It is insisted, however, that the superior court of the state had taken
control of the property, becaige, upon an amendment to the bill therein
pending, alleging that the officers were permitting a use of the corpora-
tion funds for private purposes, it had granted a restraining order en-
joining the officers of the road from permitting the use of its funds for
other than the purposes of the corporation. This, however, was noth-
ing more than an order to restrain actual or threatened malfeasauce of
an officer or officers of the corporation, and was in no sense a seizure
of the property itself. It indéed was a distinct recognition of the fact
that the officers were yeét in control. Otherw1se, no injunction would
have been issued agamst them.

The soleremaining objection to the order apparently necessary to enforce
obedience to the decree of this court is that the circuit court of the United
States for the northern district of Georgia has exclusive’ jurisdiction of
the controversy presented by the bill, for the reason that the principal
office of the company is in that dlstnct In support of this proposition
it is urged that in the case of Banking Co. v. Seymour, 53 Ga. 499, the
supreme court of the state held that section 3406 of the Code of Georgia
imperatively requires that the suit must be brought in the county where
the principal office of the company is located, unless it is upon a con-
tract made or to be performed in some other county. It is, however,
true that the residence of a railroad corporation in Georgia is not re-
stricted to the county in which its principal office is situated. In the
case of Davisv. Banking Co., 17 Ga. 323, it was held that such a corpo-
ration is a resident of the entire state, and an inhabitant of all the coun-
ties through which the road runs. This decision had under considera-
tion the act of the general assembly now embodied in section 3406 of
the Code. This allowed suits to be brought against railroad companies
in any county in which a tort sued for was committed, or in which a
contract declared on was to have been performed. This statute they
held not to be in conflict with the provision of the state constitution,
then of force, which declared that no person shall be sued elsewhere
than in the county in which he resides. The doctrine of the case in 17
Ga. was reaffirmed in Railway Co. v. Oaks, 52 Ga. 410. In that case
Judge McCay, for the court, observed:

“We do not care to go over the elaborate argument of J udge BENNING in

the case of Davis v. Banking Co., 17 Ga. 836. There was a unanimous
decision of this court upon the conformity of these laws to the constitution
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requiring suits to be brought in.the county of the residence of the defend-
ants. The argument is full,-exhaustive, and, in our judgment, conclusive.
The position it takes has ever since been taken as the law of this state, and
we approve of and adopt it.” :

" The supreme court of the United States has declared in several cases
that corporations are conclusively presumed to be residents of the states
in which they are created. Railroad Co. v. Koontz, 104 U. 8. 5; Ex
parte Scholle'nberger, 96 U. S. 369; Railroad Co. y. Letson, 2 How. 558.
In the case of Locomotwe Engme, éle., Co. v. Erie R. Co., 10 Blatchf.
307, it was held that railroad corporatlons are to be regarded as resi-
dents of every district of the state of their domicile in which they own
property and exercise their functions. In the very recent case of U.
8. v. Railroad Co., 49 Fed. Rep. 297 Justice HARLAN, in the northern
district of Cahforma, held that a rallroad corporation doing business in
a district becomes an inhabitant of the district. The learned justice
points out the obvious fact that, if the construction of the statute in-
sisted. nupon by the counsel for defendant is mamtamable, it would
eﬁ"ectua]ly destroy the jurisdiction of thege courts in all suits agamst joint
defendants where a Decessary party lives out of the district in which the
suit is pending. It was, moreover, held, in the western district of
Texas, by Judge MAXEY, in Zambrino v. Razlway Co., the suit is main-
tainable in a district where the road runs, although the principal office
was located in another district. Thisisreported in 38 Fed. Rep. 449, and
was_followed in the case of Riddle v. Railroad Co., 39 Fed, Rep. 290
It moreover appears to be true that where there is the proper diversity
of citizenship which will give the circuit court of the Uhited States gen-
eral jurisdiction of the controversy, and where the federal statute confers
upon the plaintiff a right to select the district within Whlch the suit can
be brought the laws of the state regulatmg the venue as to suits in the
state conrts will not have the effect to restrict the territorial jurisdiction
of the federal courts within limits more narrow than those prescribed by
the acts of congress. ~ Coules v. Mercer Co., 7 Wall. 118, 122; Railway
Co. v. Whitton’s Adm’ r, 13 Wall. 271; Insumnce Co. v. Morse, 20 Wall.
453; Dauwis v. James, 2 Fed. Rep. 618

The blll before the court alleges that the Atlanta & Flonda Railroad
Company isa corporation under the laws of Georgia, and a citizen thereof,
and that the plaintiffs are citizens of the other states named; that the
railroad for which a receiver is asked is located in both dlstrlcts of the
state. One terminus of the completed portion is Atlanta, in the north-
ern district, and the other Ft. Valley, in the southern Qistrict. ‘The
larger part of the completed _portion, as well ag of that projected and sur-
veyed, but not completed ig in the southern district. The proper di-
versity of «citizenship to give the court jurisdiction is apparent.

The act of congress, prescribing the place wherea person may be sued,
is not one affecting the general Jurlsdlctlon of the courts. It iz rather in
the nature of a personal exemption in favor of the defendant, and it is
one which he may waive. Ex parte Schollenberger, 96 U. S. 369. As-
suming, for the present, that the defendant corporation will waive noth-
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ing, it becomes important to determine, by an-analysis of the line of
statutes upon this subject, whether jurisdiction has been affirmatively
conferred upon this court. The eleventh section of the judiciary act of
1789, following clauses which conferred jurisdiction on the circuit courts
in all suits of a civil nature at common law and in equity, on account of
.diversity of citizenship, federal questions, ahenage, etc prov1ded as
follows:

“But no person shall be arrested in one district for trial in another- in any
civil action before a circuit or district court. And no civil suit shall be
brought before either of said courts against the inhabitants of the . United
States, by any orlgmal process, in any other distriet than that whereof he is.an

inhabitant, or in which he shall be found at the time of servmg the wrlt.
See section 730, Rev. St.

The next provision upon this subject will be found in the act of May
4, 1858, (11 St. at Large, p. 272.) That act contained but two sec-
tlons_ both of which relate to the locusof suits where there are more than
one district in the same state. The first of these sections provided that,
where there is more than one district in a state, the suit, if not of a local
nature, and if against a single defendant, must be brought in the district
where the defendant resides; but, if there are two or more defendants
residing in different districts of the same state, the plaintiff may sue:in
either district.  Vide section 740, Rev. St. And, in suits of a local
nature, where the defendant resides in a district in the same state differ-
ent from that in which the suit is brought, the plaintiff may have orig-
inal process against such defendant directed to the marshal of the dis-
trict in which he resides.  Vide section 741, Rev. St. The second gec-
tion provided:.

“That, in all cases of a jocal nature, at law or in eqmty, where the land or
other subject-matter of a fixed character lies partly in one district and partly
in another within the same state, the plaintiff may bring his action or suit in
the circuit or distriet court of either district, and the court in which it is
brought shall have jurisdiction to hear and decide it, and to cause meshe or
final process to be issued and executed as fully as if the said subject-matter

were wholly within the district for which said court is constituted.” Vide
section 742, Rev. St. .

This, as we shall presently see, is still the law, and expressly controls
the questlon now under consideration. The several provisions above
enumerated have been embodied in sections 789, 740, 741, and 742 of
the Revised Statutes, all manifestly relating to cognate‘ topics, and de-
signed to confer jurisdiction in the special cases to which they refer.

By the act of congress of June 1, 1872, (17 St. at Large, p. 198,) it
was further provided that, in any equltv suit to enforce any legal or
equitable lien or claim against property in a district in which the defend-
ant is not an inhabitant, or is not found, or does not voluntarily ap-
pear, it shall be lawful to serve the defendant by personal service on
him, wherever he may be, or to make service by publication. In case
he does not appear, the effect of the judgment is restricted to the prop~
erty in the district. These provisions are embodied in section 733 of
the Revised Statutes. This statute had the effect to extend-the pro-
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‘visions of that ‘portion of the act of May 4, 1858, which is embodied
-in section 741 of the Revised Statutes, to the cage of a defendan{ resid-
ing out of the state; but who was interested in property of a local nat-
ure, within the jurigdiction, which the plaintiff was seeking to subject
to a legal or equitable lien. It did not enlarge or otherwise affect the
general jurjsdiction of the court.in the “suit of alocal nature,” for which
section 741 of the Revised Statutes provided, but it merely furnished
the procedure by means of which the non-resident could be legally
served and made a party to the judgiment, so far as it affected the prop-
erty actually within the operation of a legal or eguitable lien or claim
which the court had' otherwise jurisdiction to enforce against it. Be-
fore the enactment’of this statute we can well understand how, in many
instances, the court was unable to afford relief to which suitors were
obviously' entitled, where the non-resident defendant owning property
in the district could not be served and would not voluntarlly appear.
Vide Brightford v. Luddington, 12 Blatchf. 237. The provisions of sec-
tion 788 -of the Revised Statutes were afterwards enlarged by section 8
of the act of March 3, 1875, which'is still of force.

To‘summarize the result of our examination, it appears that, when
the revision of the statutes had beén made, the following provisions rel-
ative to the locus of suits in the circuit court were ih full force:

First, The provision in the eleventh section of the judiciary act, that
suits of 4 civil nature should be brought in the district of which the
defendant was an inhabitant, or in which he might be found. This
has been embodied in section 739, Rev. St.

Second. That suits not of a local nature, where there are joint defend-
ants residing in different districts of the same state mlght be brought in
gthersdlstrxct This part of the act of 1858 is expressed in section 740,

ev. St.

Third. Thatin suits of a local nature, where the defendant resides in a
district in the same state different from that district in which the suit is
brought, the plaintiff may have original process sent into the other dis-
trict, and served upon the defendant there. This clause of the act of
1858 was embodied in section 741, Rev. St.

Fourth. That suits of a local nature, where the land or other subject- *
matter of ‘a fixed character lies partly in one district and partly in an-
other within the same state, may be brought in either district, aud the
court in which they are brought shall have plenary jurisdiction to hear
and decide them, to issue and control the process, as if the subject-mat-
ter were wholly within the district for which such court is constituted.
The compilers embrace this clause in section 742, Rev. St.

Fifth. The provision for procedure to effect service upon defeudants
in suits of a local nature, where the defendants.are out of the territorial
jurisdiction of the court, so that the judgment can be operative upon
the property within such jurisdiction. This provision was made by act
of 1872, and is embodied in section 738, Rev. St.
~. It is contended, however, by counsel who resist this motion, that all
these special provisions relating to suits brought in'states where there
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are more than one federal judicial distriét were superseded by the pro-
visions of section 1 of the act of March 8, 1875. This, they cldim, was
intended to cover the entire subject, and to'indicate the locality in which
civil suits in the circuit and district courts might be brought. They
rely on the language— :

“No civil suit shall be brought before either of said courts against any per-
son, by any -original process or procedure, in any other district than that

whereof he is an inhabitant, or ir which he is found at the time of serving
such process.”

They -insist, moreover, that the amendatory acts of March 3, 1887,
and August 13, 1888, had the effect to repeal these provisions above
enumerated by implication. Let us consider these propositions in the
order of their statement. An analysis of the first gection of the act of
March 3, 1875, makes it apparent that it is a substitute for the eleventh
section of the judiciary act of 1789, the provisions of which, so far as
they confer general jurisdiction on the circuit court, were embodied in
subdivisions 1, 2, and- 3 of section 629 of the Revised Statutes, and, so
far as they prescribed the appropriate ‘district in which the suit might
be brought, were embodied in section 789 of the Revised Statutes.  Ames
v. Hager, 36 Fed. Rep. 129; U.-S. v. Moony, 116 U, 8. 104, 6 Sup.
Ct. Rep. 304. That act contained no provision covering the special
cases provided for in the act of May 4, 1858, which, we have seen, is
embodied in sections 741, 742, Rev. St., which relate to joint defend-
ants in different districts of the same state, and to suits of a local nature
affecting property within the jurisdiction.. It was not the intention of
congress, by the act of March 3, 1875, to do away with all the salutary
statutes conferring special -jurisdiction upon the circuit and district
courts; “The intention of the law-maker constitutes the law. A thing
may be within the letter of a statute and not within its meaning, or
within its meaning and not within its letter. In cases admitting of
doubt, the intention of the lJaw-maker is to be sought in all the context
of the section, statutes, or series of statutes, ¢n pari materia.” = This lan.
guage is used by Mr. Justice SwAYNE, for the court, in the case of At-
kins v. Disintegrating Co., 18 Wall. 272; and the learned justice applied
the doctrine by the announcement that, although an admiralty case is a
“civil suif,” the prohibition in the eleventh section of the judiciary act
had no reference to it. A decision more directly in point is the case of
U. 8. v. Mooney, 116 U. 8. 104, 6 Sup. Ct. Rep. 304, where Mr. Justice
Woobs, in delivering the opinion of the court, used the language fol-
lowing:

“How, then, can the substantial re-enactment of section 11 [of the judi-
ciary act] by the act of March 8, 1875, with modificatious immaterial, as far
as the question in hand is concerned, have an effect which the original sec-
tion did not? * * * To sustain the contention of the plaintiffs, we must
hold that the purpose of section 1 of act of March 8, 1875, was to repeal by im-
plieation, and to supersede, all laws conferring jurisdiction on the cirenit
courts, and, of itself, to cover and regulate the whole subject. But this con-
struction would lead to consequences which it is clear eongress did not con-
template. The act of 1875, it is clear, was not intended to interfere with the
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prior statutes conferring jurisdiction upon the circuit or district courts in spe-
cial cases and over particular subjects, Its purpose was to give to the circuit
courts a jurisdiction which the federal courts did not then possess, by enlarg-
ing their jurisdiction in suits of a civil nature, in common law or in equity,
and not to take away from the circuit or district courts jurisdiction conferred
by prior statutes.”

» That the scope of the first section of the act of 1875 wag to be limited
to the general jurisdiction of the courts, conferred by the eleventh sec-
tion of the judiciary act, was distinctly held by Circuit Judge Sawver
in"“Aimes v. Hager, 36 Fed. Rep. 129; by this court in U. S. v. Shaw,
39 Fed. Rep. 433; and by Judge Barr, in Kentucky, in U. 8. v. River
Mills, 45 Fed. Rep. 273. It follows, therefore, that the special cases for
which provision was made by the act of May 4, 1858, embodied in sec-
tions 740, 741, and 742 of the Revised Statutes, relating to the locality
of suifs in the states containing more than one district, were not within
the contemplation of congress when that act was enacted, and are not re-
pealed by it. . The language of that act, so far as it requires suits to be
brought in the district of which the defendant is an inhabitant, or in
which he is found, is not at all different from the eleventh section of the
judiciary act. This was co-existent with the act of 1858, and, as we
have seen, was embodied in section 739 of the Revised Statutes by the
compilers, as an -independent provision, not at all in conflict with the
legislation conferring jurisdiction, and making if effective in the special
cases indicated in sections 740, 741, and 742 of the Revised Statutes;
all of which were re-enacted by the adoption of the Revision simul .-
neously with it. The provisions of the act of March 3, 1887, and of Au-
gust 13, 1888, amendatory of the act of 1875, in respect to the gues-
tions under discussion, are in no particulars different from the latter
act. - These recent statutes, therefore, are likewise within the range of
the authority of U. 8. v. Mooney, supra, and, in the opinion of the court,
‘clearly did not repeal sections 740, 741, and 742 of the Revised Stat-
utes. It is moreover true that, if we trace the same provision. through
the numerous acts of congress passed since the act of 1875, and since the
uct of 1888, whereby other divisions of judicial districts are created in
the several states, it will be observed that suits of a local nature are al-
ways excepted from the provisions:changing the locality of suits, or re-
'quiring subsequent suits against its residents to be brought within the
mew divigions.

It is: insisted, however, by the learned counsel for the plaintiff that
this is not a suit of a local nature, within the meaning of the act of con-
gress. . To this proposition the court cannot assent. We are controlled
by the averments.of the bill. It alleges that the defendant corporation
is insolvent; that the plaintiffs are creditors; that the only means by
‘which they can obtain payment of their debts is by the seizure of the
railroad itself, —the res,—which is the subject-matter of this litigation.
iThlS railroad is mamly real estate, and is an entirety. A large part of
it is actually located within this district. In so far as the assets are
-personal, they are’ likewise largely located here. It is therefore a suit
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of a local nature, and the fact that a portion of this entirety is in the
northern district of Georgia does not affect the local character of the
suit. The statute of the state Code (section 3149a) gives to the plain-
tiffs an equitable right to subject this property to the payment of their
debts, which right, it has been repeatedly held, a court of equity of the
United States can enforce. To do this, it i3 necessary for a receiver of
the court to take actual possession of the 7es, to control and administer
it, and to do this in the locality in which it is situated. The character
of the suit is not doubtful.

An attentive examination of all the enactments hereinbefore referred
to will, we think, lead to the inevitable conclusion that it was not the
purpose of congress, by the acts of 1875, 1887, or 1888, to repeal the
salutary provisions which enabled the circuit court to afford relief in
any district where the suit is of a local nature, or where .the property
sought.to be reached is an entirety, and is partly within the district and
partly within another district of the same state, or relief as against the
property itself, where it is within the district, and is subject to a legal
or equitable lien or claim, even though the defendant be a resident of
another state. It follows, therefore, that the jurisdiction of the circuit
court in this, the southern district of Georgia, over the parties and the
subject-matter of this litigation, is strongly founded upon the fact that
the property to be dealt with is of a fixed character, and is located in
both districts of the state, and as well upon the general doctrine that a
railroad corporation is a resident of the state of its creatlon, and of each
district of the state through which it runs. The case is very unlike oné
where a railroad is operated in two districts situated in different states,
in which ancillary bills should be filed, and orders extending the ap-
pointment of a receiver are necessary; but in this case, under section
742 of the Revised Statutes, the jurisdiction of this court is plenary over
the entire property in both districts of this state.

In seversal cases, notably in the case of Tefft v. Sternberg, reported in
40 Fed. Rep. 2, we have attempted very carefully to indicate that in ng
case would we encroach upon the proper jurisdiction of the state court
relative to the substance of litigation. There the substance of the liti-
gation was the goods which the sheriff had seized. Here the substance
of the litigation is the railroad itself. There was a balance, which a re:
ceiver of this court might have administered; but, with a desire to avoid
anything like conflict with the state court, we declined to permit the re-
ceiver here'to receive even that balance to which the creditors, whose
claims were .in the hand of the sheriff, apparently had no right what-
ever. In arecent case (Candler v. Balkcom) a receiver had been ap-
pointed by Judge CLARKE a short time prior to a similar appointment
of this court, and that receiver, by telegraphic instructions of his ap-
pointment, had taken possession of the property a few minutes before
the receiver of this court attempted to take possession. Therein, in a
case parallel to this, we declined to interfere with the state court, and
the bill was dismissed. There are, however, cases occurring where the
court feels obliged, and will hereafter feel obliged, to support its-author-
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‘ity and. the action of its officers: in carrying out its judgments, and this
is-one of those cages. ‘. e

The court has attentively considered the arguments of counsel for re-
spondent, bu{ is unable to. reach- a conclusion: differing from that an-
nounced upon.the hearing on the application for the rule nisi; nor is the
answer for defendant in any respeet sufficient to exonerate him from the
legal consequences.of the defiant attitude which he has taken towards
the proper order of. this court in'a matter of which it had both prior
and plenary jurisdiction: While the announcement is made with very
great.reluctance, the duty devolves upon the court to make the rule ab-
solute, and cause the attachment to issue against the defendant, direct-
ing the marshal to arrest and commit him for his contemptuous disre-
gard of the decree of the court. If there is further disobedience on the
part of any person whatsoever, the court will grant a writ of assistance
sought, directing the marshal to take actual possession of the property
of the defendant corporation. It will be so ordered.

Parx Bros. & Co., Limited, v. KeLLy Axe Maxuvr'e Co,
- (Otreutt Court of Appeals, Sketh Clércuit. January 29, 1892.)
1. PLBADING—DEMURRER, | : o

A demurrer to an answer denying plaintiff’s power to make the contract sued
upon does not' admit the facts therein alleged, so as to make them part of the peti-
tion; and it is error for the'court, on overruling the demurrer, to regard them as
part of the petition, and disiniss the suit.

8. LivitED PARTNERSHIPS—CONTRACTS, :

Although -Act Pa. June 2, 1874, § 5, limits the liabllity of partnerships formed
thereunder to $500 on a single undertaking, unless the same is in writing signed by
two managers, yet a failure to so sign a contract for a larger amount will not pre-
vent the partnership from suing thereon when it has made or tendered full per-
forimance. - S

8. BAME—~CONTRACT BY AGRNT—RATIFICATION.

The dlegation that the contract in suit was made by an agent for the benefit of
laintiff, a limited partnership, organized under Act Pa. June 2, 1874, and that it
as since beeu adopted by the partnership, 1s sufficient to sustain the action; there

being nothing in the statute to prevent such ratification. :

4 Bamr. . . }
'The bringing of a suit by & limited partnership on & contract made by an agent is

a ratification of its terms. -
8. ConrLIOT OF LAWS—CONTRAOTS—LIMITED PARTNERSHIPS,
The legality of the execution of a contract made in Kentucky by an agent for a
limited partnership or%anized under the laws of Pennsylvania, ib & suit brought in
. the former state, is.to be determined by the laws of Kentucky, and not by the act
under which the partnership was created. .

In Error to the Circnit Court of the United States for the Distriot of
Kentucky. ‘ ‘ ‘ o

Action by Park Bros. & Co,, Limited, against Kelly Axe Manufacturing
Company. Demurrer by defendant sustained. = Plaintiff brings error.
Reversed. - . ' _ ,

Humphrey & Davie, for plaintiff in error, .



