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st e mett.m (}oumy Nyr. BANK v. BEAL, Recewet. :

Eal ‘”'(Ctrcu%t cmmf, D. Mdssaphusm, ‘Maréh i1’ 139&) o o

ANKN A 1NaG—Co oNs—CoUREE: 0F DRALING~IN80LVENOY. ..
» Plami defendm g’l:nks for several years had acted as agents,foren.oh other
in the collectlon of checks, notes, and drafts, the practice being ‘for dach to credit
 the ather tor c ocks when received, and for drafts and notas when adyised of their
* payment; n a chéck was returned ‘unpaid after being cred.tted the amount
"-theteof wﬁsohhtrp;ed ‘back aiam ‘The atnburits thus collécted 'were iningled with
the. gengral; funds of the bank. Plaintiff:sent defendant -a note for “collection and
_credit,” w leh, on maturity, was paid by a check. and credit wasimmediately given
on the boolts, ’ But defendant failed, and the check passed into the haunds of the re-
- ceiver. 'Held that, in view of the course-of dealing, the two banks stood in the re-
; * lation of debtor.und creditor with respect to the &mount of the check, a‘nd it be-

came & part of the assets of the bank,

* In Equity. * Suit by the Franklin 'County National Bank against
“ Thomas P. Beal, receiver of the Maverick National Bank, to recover pos-
‘Session of & Gertain check or 1ts proceeds. Heard on. demurrer to the
bill * Sustained. ‘

- Causten Browns, for complamant. ‘

Hutchins &: Wheeler and Frank D. Allen U 8. Atty., for defendant.

Corr,. ercult Judge. Thls case Was heard upon demurrer to the bill
of complamt The defendant is the receiver of the Maverick National
‘Bank, whlch closed its doors for busmess, October 31, 1891. For sev-
eral years prior to 'this date the Maverick Bank had "been the agent of
‘the complaman(; to collect checks on other banks, and drafts and indi-
vidual notes of ‘other parties. Under thle course of dealing, the Maverick
Bank received such chécks, drafts, and notes, crediting the checks to the
complainant when received, and crediting the drafts and notes when it
was advised of their payment; and upon such credits it allowed the com-
plainant a certain rate of interest, but whenever a check received by the
Maverick Bank, and credited to the complainant, was returned unpaid,
the amount so credited was charged back to the complainant. The com-
plainant was also agent of the Maverick Bank to collect checks, drafts,

“and notes payable in Greenfield, Mass., where the complainant was lo-
cated, and the amounts of such checks were credited to the Maverick
Bank on rece;pt and the amounts of such drafts and notes upon the ad-
vice of payment. Theamounts collected were not kept separate by either
bank, but the money was mingled with the general funds.. On the 28th
of September, 1891, the complainant mailed to the Maverick Bank a let-
ter inclosing various checks and notes. The letter stated that they were
inclosed “for “collectmn and credit.” ‘Among these inclogures was a note
for $10,000, drawn by Brown, Durrell & Co., of Boston, payable to their
own order, indorsed by them and also by J A. Brown. The note fell
due October 31 1891, and Brown, Durre]l & Co. delivered to the said
Maverick Bank before it suspended, their check, drawn on the North
National: Bank, for $10,000, in payment of the note. This check was
also indorsed by Brown, Durrell & Co. and J. A. Brown. Upon the re-
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ceipt of the check,; the Maverick. Bank entered the amount of said check
on its books to.the credit of the complainant. The check passed into the
hapds of the examiner upon the failure:of the bank,, a.nd Jits proceeds are
now in the hangds of the receiver., .
. Upon . this. state of facts the oomplamant contends that the Mavermk
Bank held this check-as, its agent at the time of the failure, and that it
is entitled to the same, or the proceeds thereof. The defendant, on the
other hand, holds that, the Maverick Bank having given the complam-
ant credit for the note as paid, the relationship between the two became
that of simple debtor and credltor, the title to the check which was re-
ceived in payment of the note passing to the Maverick Bank at the time
the éredit whs' gxéen the complamant “The hote in question was received
by the Maverick Bank for “collection and credit.” According to the
course of dealing between the parties, erédit was not to be given by the
Maverick Bank until the note was paid. = But it appears that the note
was paid on. ‘the 81st day of OCtober, and credit for the amount given to
the complaitiafit by the Miverick Bank. When paymént was made’and
credit. givenj it seéms to me the Maverick Bank ceased to be agent of the
complainant, and the relatlonshxp between the two became that of debtor
and creditor. - This proposition is based upon the general course of deal-
ing between the parties, and it might not be applicable to the case.of a
single note sent by: one bank to.another for collection and remittance.
The real contention on the part of the complainatit relates to the, form
of payment It, id ‘ot eriously questiofied that, if the bank had re-
ceived pwymen’z in money which  had been mingled with the general
funds of the bank, ‘th‘e complainant could not follow the specific fund,
but.could only come in as a general creditor. I.do not think any | sound
reason has been advanced for drawing a distinction between a payment
in.money, and.a payment by check under the facts presented in this case.
When the Maverick Bank received payment of the note, and credited
the complainant with the amount in its general account w1th the com-
plainant, it assumed all responsibility with respect to the payment of the
note, If the check received in payment proved to be bad, it would not
relieve the Maverick Bank. - It might have received payment in cash,
or by check or draft, or even by the substitution of a new note, but Wlth
this the comp]amant had no concern. Lookmg at the general nature of
note was paid and credit given to the complainant, the agency of the
Maverick Bank to collect and credit this note: ceased, because, as between
the complainant and the bank, the bank had done. that which it was re-
quired to do, and therefore the relation of the parties from that time
must: be held..to be,that of debtor and ereditor; The form of payment
is: immaterial, because. it could not affect the claim of the complainant
against the- bank such payment being at the rigk of the bank. Maring
Bank v. Fulton Ba'nk 2 Wall. 252, 256. In the case.of Manufacturers’
Nat. Bank v. Cantmenml Bank, 148 Mags. 555, 20 N. E. Rep. 193, the
draft had not ‘been. collected at the time of the ingolvency of the bank.,
and the court keld that the agency to eollect was terminated by such-in-
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golvency. In' the present case, so far as the complainant and the Mav-
erick Bank are ¢oncerned, the note had been collected and’ credit given.
The reasoning of the court in the last above cited case would seem to
support the contention of the defendant in this case. - So far as the con-
clusions reached by the court in Levi v. Bank, 5 Dill, 104, are incon-
sxste;it with this opmmn, I do not agree thh them. Demurrer sus-
tained.

Easr TENNESSEE, V. & G. R. Co. et dl. v. Amnm & F.R. Co.

(O&rcmt le/rt, S.. D Georgia, W. D, February 24, 1892.)

L Rnomvnns—.]‘umsnw'non OF STATE AND FEDERAL COURTS—COMITY.

-Comity does not require that & federal eourt shall refuse to appoint a receiver for
a rajiroad because of the 'iendenoy of a prior foreclosure suit in the state court,
whéh 'such suit is adniittedly an amicable proceeding, intended as a means of nurs-
ing the property into success, and it appears that there-is no immediate purpose of
procuring the appointment of a receiver therein. ]

2 Smn—Pmomu OF SUIT AND OF POsSESSION.

here a receiver appointed by a federal court actually takes possession of the
property the jurisdiction. of that court is complete, and possession will not be
' yielded to & receiver subsequently appointed b{ a state court, although the suit in
the state court was commenced before that in the federal court.

8. Bame--PossEgs1on—WHAT. CONSTITUTES.

The fact that the state court, prior to the & Fpointmen,t. of the federal receiver,
had granted an order restraining the officers of the company from using it funds
for other than corporate purposes, does not show prior possession by it. .

4 annnu, Courrs~-JUR18DIOTION—RESIDENCE OF RAILROAD CORPORATION.

i Under the laws of Geor%ia, (Code, § 8408,) a railroad ¢orporation is a reside % of
the entire state, and an:inhabitant of all the counties through which the road r!
and may be sued in any of them. Dawis v. Banking Co., 17 Ga. 326, followed, ..

B. BAME—“INEABITANOY. "

. Uhder Rev. St. U, S, § 789, declaring that civil suits shall only be brought in the
districtiof which the defendant. is an inhabitant, ete., & railroad company is an in-
habitarnt of any district in which it operates its roa& through authorized agents.
U.'8. v. Radlroad Co.; 49 Fed. Rep, 207, followed.’ :

6. SaME~EFYECT OF STATE LiAws,
hen a federal court has general jurlsdiction of the controversy, and the federal
sf. ‘tos give the plaintiff a choice as to the district in which he will sue, the juris-
: dictipn thus obtained cannot be restricted by the laws of the state respect.ing the
venye of causes. o

4. SAME_REPEAL OF STATUTE—SUITS OF “LocAL NATURE,”

Rev. St. U. 8. 8§ 740-742, relating to the districts in which suits of a “local nat.
\118:-838 " may be:brought, were not repealed by the Jurisdict,mnal acts of 187%, 1887, or

o

8. SAME—RECEIVERSHIPS.
A guit by oreditors for the appointment of a receiver for a rallroad isasuit of a
_ “local nature,” within the meaning of Rev. St. U. 8. §§ 740-742, relating to the dis-
tncts in which suits' may be brought.

"In Eqmty Blll by the East Tennessee, Vlrgmla & Georgia Rallroad
Company and. the Western Railroad Company of Alabama against the
Atlanta & Florida Railroad Company for injunction and the appoint-
ment of a receiver. Plaintiffs move for an attachment against T. W.
Garrett for resisting the decree of the court and interfering with the pés-
session of R. H. Plant, as receiver. Motion granted.

Calhoun, King & Spaldmg, for plaintiffs.



