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(me Com't of Appeals, S'la:th Circudt. Ootoher 6, 1891.)

Omclm- Coum oF Arrnu.s—J URISDIOTION.
Under Act.Cong. March 8, 1591, s 2, “hereby creating " circuit courts of appeals, and
oinit resolution March 8, léﬂ‘l pro ding that the first meeting of the new court be
eld the third Tuesday of J une, 1891, but allowing appeal to existing circuit courta
until July 1s :{nan appeal taken to the new court June 24th will not be dismissed,
the right having ex t/ed from the passage of the act.

Error from Circuit Court.

Thomas H. Cooke, for motion.

Frank Spurlock, opposing.

- Béfore Brown, Circuit Justice, Jacrsow, Circuit Judge, and Saaz,
sttnct Judge.

BROWN, Circuit Justlce, (orally.) In this case a motion was made to
dismiss a writ of error, upon the ground that the writ of error was made re-
turnable more than 30 days from the day of signing the citation, contrary
to the provisions of the fourteenth rule; and upon the further ground that
the judgment of the court below was rendered in April, and, under the
law as it stood before the passage of the court of appeals act, was ani un-
appealable ]udgment, and, as there was no court of appeals in existence
at that time, it is claimed that this court has no jurisdiction of the case.
In the course of the argument, however, it was intimated that counsel
desired only a ruling upon the question of jurisdiction; and that if the
court should hold that it had, or could have, jurisdiction of the case,
they wou}d waive the u'regulanty in the return of the writ.

There has been a general impression among the bar that this act did
not take effect until July, excepting so far as holding the formal meet-
ing of the court in June; and that no appeals could be taken before the
1st of July.. Upon an examination of the act, however, we are.of the
opinion that it was desxgned to ta.ke etfect 1mmed1a.tely as to most of its
provisions. ,

Ths second sectlon of the act provxdes “that there is hereby created in
each circnit acircuit court of appeals, which shall consist of three judges,
of whom two ghall constitute a quorum, and which shall be a court of
record, with appellate jurisdiction.” It says, “is hereby created.” That
certainly contemplates an immediate creation of the court.

Section 8 of the act provides “that the chief justice and the associate
justices of the supreme court assigned to each circuit, and the circuit
judges within each circuit, and the several district judges within each
circuit, shall be competent to sit a8 judges of the circuit court of appeals
within their respective circuits, in the manner hereinaiter provided;”
and then there are further provisions with regard to the inanner of mak-
ing up the court when the associate justice is not present, ete.

The third section contains, as a final clause, the following: “The first
terms of said court shall be held on the second Monday in January,
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eighteen hundred and ninety-one, and thereafter at such time as may be
fixed by said: courts,” . That became inoperative from:the fact. that the
act was not passed until after that date, 80 that congress was cbhtred to
change the date. :
- BSection 4 provides that no appeal Whether by wrlt of error or oth-
erwise, shall hereafter be tiken or allowed from any district court to the
existing circuit courts, and no appellate jurisdiction shall hereafter be ex-
ercised or allowed by said existing cireuit courts; but all appeals, by
writ of ‘error or otherwise, from sald district courts shall only be subject
to review in the supreme court of the United States, or in the circuit
court of appeals hereby established.” -

" Now, were it not for the joint resolution that was subsequently passed,
it would be quite evident from this that no appeal could be taken in any
cage, after: the passage of the act, to the supreme court of the United
States, or to the existing circuit court. Indeed, thé only modification
rea]ly of the act, so far as its immediate effect is concerned,is. contained
in the joint resolution which was approved on the same day the act was
passed, and which provides “that the first meeting of the several circuit
courts of appeals mentioned in the act of congress passed at this present
session, entitled ¢ An act to establish circuit courts of appeals, and to de-
fine and regulate in certain cases the jurisdiction of the courts, of: the
Umted States, and for other purposes,’ shall be held on the third Tues-
day in June, A D, eighteen hundred and ninety-one.” Now, there is
nothing in that languagq that would prevent the president appointing
the circuit judges the day. after the: act was passed, and nothmg that
would prevent the circnit court of appeals from taking cogmzance of any
case appealed after the pagsage of the act.

_Then there is a further resqlutlon,-—r—a saving resolution, but nota. pro-
‘hlbltory resolutmn, —*{hat nothing in the said act shall be held or. con-
qtrued in any wise; to. impair the Jurisdiotion of the supreme.court, or
any circuit court of the United States, in any case now pending; before
it, or in respect to any case wherein the.writ of error or appeal shall have
been sued -out or taken to any of said courts before the first day of J uly,
A. D. eighteen hundred and ninety-one,” . .

We are of the opinion that, while the existing Junsdlctmn ‘of the cir-
cuit courts and of the supreme court was preserved up to the 1st of July
a8 to all appeals pending or.taken before that time,—before. that date,
—there wag. also a right of appeal to this court ,from the time the, act
was passed; and, consequently, that the writ of error in this case, which
was taken on the 24th day of June, was. properly taken, and that the
court has jurisdiction of the case. ;

- The mouon m dmmxss is therefore demed
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FanrMers’ & Mercaants’ STaTE BANK ¢ al. 9. ARMSTRONG,

(Ctreuit Court of Appeals, Stwth Circuit. October 6, 189L)

1. Cieourr CounT OF APPRALS—CERTIFYING CAUSE T0 SUPREME COURT.

*Where a pending appeal in the supreme court and acause before the circuit court
of appeals can, by reason of their conréction, be heard together, and the district
and perhaps thq circuit judges are, under Act Cong. March 8, 1851, disqualified to

ss ont the case from having heard the same or similar-questions in the court be-
ow, it is & proper exercise of discretion to certify the questions involved to the su-
preme court, under section 6 of that act.
8. BaMp—RECORD. o
Under Act Cong. March 8, 1891, § 6, providing for the certification of questions
by the gircuit court of appeals to the supreme court for instructions, the matter ot
sending up the whole record is left with the supreme court. :

Motion ‘to Cértify the Case to the'Supreme Court of the United States.
Granted. " o ' ‘ '
' Williom- Worthington, for motion.
++'John ‘W, Herron, opposing. . e

‘Before' BrowN, Circuit Justice, JAckson, Circuit Judge, and Saag,
District-Judge. = =~ e S S

‘Brown; Circuit Justice, (orally.) In this case a motion was made to
certify the ¢ase to the supreme couft’of the United States. The sixth
-gection of the act establishing the cireuit court of appéals provided:

- “The circuit court of appeals 4y, at any time; certify to the supreme
-eourt of the United States any questiohs or propositions of law conecerning
which it desires the instruction of;that court for its proper decision.”

We think that, in view of the fact that the district judge who is as-
gigned ' to hold this term of the couft of appeals’ is disqualified to pass
upon the questions involved in this ¢ase by reason of having heard them
“in the court below, and ‘that the circuit judge also' is perhaps disquali-
fied under the terms of the-act, by reason of having decided a similar
-question in" another case, and in view of the further fact that there is a
case already’ pending on appeal, in the supreme court of the United
States, which is incidentally connected with this case, and that these
may probably be argued together, we' think the questions arising in this
2ase should ‘b’ certified to the supreme court.

The law provides that, in ‘case there are questions or propositions of
yaw converning which this court desires instructions, the court may cer-
-tify the case; -and that, upon such'certifying being made, the court “may
‘githergive ita. instructions on the questions and propositions certified
to it, which shall be binding upon the circuit couit-of appeals in such
case,-or it may require that the whole record and cause may be sent up
to it for its consideration, and thereupon shall decide the whole matter
in controversy in the same manner as if it had been brought there for
review by writ of error or appeal.” That would seem to leave the mate
ter of sending up the whole record to the supreme court.



