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8raTe oF Texas ». Day Lanp & Carrie Co.

(Cireuit Court, W. D. Texas, Austin Division. Msrch 5, 1892.)

1. RemMovaL oF CAUSES—CRIMINAL PROCEEDING—REMAND—AMENDMENTS.

-~ An action brought by the state of Texas to recover the penalty prescribed by Act
Tex. Feb. 7, 1884, for unlawfully appropriating public lands, having been removed
to the federal court, was reimanded on the ground that the proceeding was of a
criminal natare, and not removable. Afterwards the complsint was amended soas
to ask additional demages under that law, and a second count was added, setting up,
in the alternative, a civil cause of action for the reasonable value of use and occu-
pation, the removal of inclosures, etc., under Act Tex. April 1, 1887. Held, that
the original cause of action remained distinct from the case made by the second
count, and was not so combined with it as to pérmit the removal of the whole case.
Huskins v. Railway Co., 37 Fed. Rep. 504, and Evans v. Dillingham, 48 Fed. Rep.
177, distinguished. : .

2. SAME—SEPARABLE CONTRQVERSIES—CITIZENSHIP,
" The clause of the removal act relating to separable controversies is applicable
‘only to controversies between citizens of different states, and is not'available to the
- . defendant when the opposite party is a state,

8. 8aAME—FEDERAL, QUESTION.
" The clausé of the removal act authorizing the removal of civil suits, arising under
.., 1the constitution or laws of the United States, relates only to the entire action, and
. does not permit the removal of a part thereof when the rest is not removable,

At Law. Action by the state of Texas against the Day Land & Cattle
Company. Heard on motion to remand to the state court. Granted.
For former report, see 41 Fed. Rep. 228.

C.. A, Culberson, Atty. Gen., for the State.

- Figher & Townes and West & MeGown, for defendant.

- Before MaxEY, District Judge.

Maxgy, District- Judge. This suit was originally instituted by the
state against the defendant in the district court of Travis county, Tex.,
on the 22d day of September, 1888. On the 4th day of October, 1888,
a petition and bond for removal of the cause were filed in the state court,
and the record seasonably entered in this court. A motion to remand
wa8 made by plaintiff, and, the same being granted, the suit was re-
manded to the state court for trial. = In that court, and subsequent to
the remanding order, the plaintiff filed two.amended petitions, the first
June 24, 1891, and the second October 12, 1891. On the same day,
October 12, 1891, the defendant filed a second petition and bond for re-
moval, and the record was duly entered here January 30, 1892; and the
plaintiff now moves to remand’ the cause again to the state court. The
cause of action relied upon by the plaintiff in its original petition is fully
stated by Judge PARDEE in an opinion rendered by him when the case
was formerly before the court. State v. Catile Co., 41 Fed. Rep. 228.
In -the original ' petition it is alleged, in effect, that plaintiff was the
owner of 203,000 acres of land in Greer county, which defendant ap-
propriated to its own use without lawful authority, for the purpose of
herding and grazing 20,000 head of cattle and 1,000 horses. It is fur-
ther averred that— L ,
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8904 . " . (PEDERAL 'REPORTER, vol. 49,1 wisvi

“By reason of the aforesaid unlawful inclosure of the said land by the de-
fendant, and Qy reason of) the aforesaid unlawful lopse derding-and detaining
said cattle and horses upon said land for grazmg purposes, by said fence and
by line riding, as aforesaid, the defendant is liable and bound to pay to the
plaintiff the sum of one Hiindred dollars for each of said: threé years past on
each six hundred and forty acres of land embraced in said two hundred and
three thousand acres so inclosed and grazed upon as-aforesaid, which makes
in‘the aggregate 318 tracts of land, upon which one hundred dollars per year
is duae; or the full sum of thirty-one thouggnd eight h andred dollars per year;
and far tha said three years, from, September 1, 1885, down to September 1,
1888, there is:due from defendant to plaintift he full sum of ninety-five thou-
sand fodr hundred dollars, with interest therecm according to law,” - -

Tbe allegations of the original petxtlon and first amendment are sub-
sta;mmlly the same. - They embody one and the same cause of action,
and their only material difference consists in the fact that the amend-
ment fpxavq for the recoyery of an increased amount of damages arising
out of:the.lapse of time.intervening between September 8, 1888, and the
filing of the amendment. As ‘a mattet of ¢ofivenience, the second
amended. Jpetition may be regarded as containing two' separate cotints.
The first count is slmply a repetition of the allegations contained i in:the
first anténdment, and in no particular varies the cause of action as em-
bodied in the ougmal petltlon Upon the second count, the petition
for removal IS predleahed The ﬁrst paraoraph of‘ thls count 13 as+ fol-
IOWSi éas A

“It the court should hold that the state of Texas, plaintlﬁ’, is not entxﬂed
to recover on the above allegations, and'that plaintift is not entitled to're-
cover the one hundred dollars penaliy provided foriby the act of the legis-
lature, approved February 7, 1884, then the plaintiff, the state of Texas, act-
ing by and through her attorney general, C. A. Culberson, by the direction
of James S. Hogg, governor of Texas, as provided for by the act of the
leg:siature‘orf ‘the: state of- Texas, approved nApnl 1, 1887 pleads and prays
as follows in the: ‘alternative.” - ;

" The ‘count pﬁ)ceeds to set out the unlawful dots of defendant in ap-
propnatmg the Tand in the original and first amended petitions described;
arid substantially as m the latter alleged Then follows the pra.yex’ ‘in
these words: ' -
€l «Wherefors, by reason of the premises, the plaintiff prays. £0r the pos-
sesgion: of suid Tands and forithe removal of said ferces and inclosures, and
for judgment: for damages for:the use and occupatién of said land at’the
rate of .twenty:thousand.and three hundred ($20;800) déllars per-annpur,
and-in the aggregate amounting to one hundred and twenty+one thousand
and, elght huuqted ($121 800) dollars to t.ha present time, from September
1,.1885, and’ for all costs, and for damages and legal interést to the time of
lﬁhﬁs trials and‘thit theé gdid fences and inclosures and the said ‘cattle and
horses on sald’ latid ownedby ‘défendant be subjected to the paymetit-of
daniages, and: judgment recovered herein, and to the payment of &l costs,
?rai ;to,x; any relief, both special and, genebal, to whlc,h the plamtiﬂt may be en-
l' ed |’\ —f‘v 1"",‘

The dxmngtﬁshing features betWeen ﬁhe two counts are: (1) The ﬁrst
countl islbased:uipon the act of 1884, und geeks' to recover in the aggre-
gate one hundred and ninety thousand and eight hundred (3190 800) ‘dol-
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lars as damages, or a penalty of one hundred dollars per annum for each
section of land appropriated by the defendant. (2) The second count is
predicated.-upon the act of 1887, and priys in the alternative for the re-
covery of & les§ sum, as the reasonable value of the use and occupation
of the land, for the removal of the inclosures, with the additional prayer
that the mclpsures, cattle, and horses on the land, owned by the defend-
ant, be subjected to the payment of the judgment and costs.

Defendant sought to remove the suit as originally instituted, on the
ground, employing the language of Judge PARDEE—
“That the cause was one arising under the laws and treaties of the United
States, becausé the lands upon which thealleged trespass was commitied were
Iands that did not*belong to the state of Texas, but did belong to the Uhited
States, and were not within the limits and under the control of the state of
Texas, but were in Greer county, a part of the Indian Territory, and that on
said lands the defendant was a tenant at will of the United States.”

It was' held by the court, on the former motion, that “the action is
clearly one to:enforce a criminal law of the state,” and therefore not re-
movable. If the: grounds relied upon to remove the suit, as it now
stands, are the same as those urged in the first petition, it is evident that
the cause must go back to the state court. ' In Railroad Co. v. McLean it
is gaid by the supreme court that—

“When the circuit court first remanded the cause, the order to that effect

not being superseded, the state court was reinvested with jurisdiction, which
could not be defeated by another removal upon the same grounds and by the
same party. A different construction of the statute, as may be readily seen,

might work-injurious delays in the preparation and trial of causes.” 1U8 U.
8. 217, 2 Bup, Ct. Rep. 498.

- But the defendant insists that the grounds of the present petition are
essentially diflerent, in that the plaintiff, in its second amendment, sets
up & new cause of action, based upon the act of the legislature of 1887,
which converts the suit into one of a civil nature, and thus relieves it of
the objection sucoessfully urged against the right of removal on the for-
mer motion. . As already stated, the first.count of the second amended
petition embraces the same cause of action as declared on in the original
petition. - That issue is-as distinetly before the court now as it was then,
not withdrawn nor abandoned by the plaintiff, but strenously urged.
. In the present petition for removal, the allegation is made that the
suit arises under the laws and treaties of the United States, following
in that respect:the allegations of the defendant’s first petition. Then
follows the claim that the suit should be removed, bécause the second
count of the second amendment filed by the plamtlﬁ' sets up a new
cauge of action, under the act of 1887, which is inits nature a civil suit.
In support of its-contention, the defendant reiers to Husking v. Railway
Co., 37 Fed Rep. 504, and Evans v. Dillingham, 48 Fed. Rep. 177. Is
the' mle announced in those cases apphcab]e to this suit?
Huskins v. Railway Co. was 'a suit in'which the plaintiff originally
claimed $2,000 damages, and afterwards inereased tHe amount to SIO 000.
Speakmg of: the cauge of action, Judge KEY says: .
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“But what was the'suit in this case?  The damages—the money plaintiff
seeks to recover—is the gravamen, the heart, the soul of his suit. - Thesuit he
began was a suit for $2,000, and such a guit it remained until the closing hour
of the first term at which it could have been tried, when the plaintiff went
into court, and converted his suit for $2,000 into a suit for $10,000. The
$2.000 suit disappeared. ‘' It was merged into and swallowed up by asuit for
$10,000. * The life of the new suit began at the moment the first suit expired.
Plaintiff’s complaint was no longer for $2,000, but ii became a compldmt for
fve times that sum.,”

In Eva'ns v. Dzllmgham it is said by Judge McCormick :

‘ “There is no question, in my mind, that, when an ‘amended petition makes
a substa.ntlally different suit from the original petition, the limitation as to
the txme within which the petition for removal can be presented should relate
to the new pleading of the plaintiff,”

These two cases, it is thought, only go to the extent of holding that
if the original petition fails to state a cause of action; removable under
the gtatute, and the plaintiff subsequently files an amendment embrac-
ing a.cause of action properly removable, in which- the original suit is
merged ‘and “swallowed. up,” the time for removal will be computed
from the date of filing the new pleading.

But in this suit the original cause of action is not merged in the case
stated in the second count of the second amended petition. To state
the proposition most favorably for the defendant, the second count-simply
sets out an additional cause of action, leaving the- -original suit to abide
a decision on its own'merits. The former may be'removable.  The lat-
ter is'not, for the reasonthat it is & suit of a petial or criminal nature.
The questlon then presents itself, is it permissible, upon the motion and
at the election of the defendant, to separate the suit into parts, and.com-
pel the plaintiff to litigate:in both courts, federal and: state, at one and
the same time?: If not, can the controversy or cause of action contained
in the second count of the second amendment have the effect of remov-
ing the entire suit, and thus drawing with it to this court a cause of ac-
tion embraged in the first count, which is clearly not removable?

The. rule, entitling & defendant. to remove .a suit on account of the
separablhty of .a controversy from the rest of the cause, is thus stated by
the supreme court:

‘“The rule is now well established that this clause in the section refers only
to snits when there exists * a separate and distinet cause of action, on which
a separate and distinct suit might have been brought, and complete relief af-
forded as to such cause of action, with all the parties on one side of thaf con-
troversy citizensof different states from those on the other. Tosay the least,
the case must be one capable of separation into parts, so that, in one of the
parts, a controversy will be presented with citizens of ‘one or more states on
one side, and citizens of other states on the other;: which can be fully deter-
mined without the presence of the other parties to the suit as it has been be-
gun.'” Ayres v. Wiswell, 112 U. 8. 192, 198, 5 Sup. Ct. Rep. 90, Fmser v,
Jennison, 106 U. 8. 191,1 Sup. Ct. Rep, 171. :

- In Ayres v. Wiswall the court was construing that clause of the ‘act of
1875 which finds its counterpart in the act of Augtst 13, 1888, and the



STATE OF TEXAS v, DAY LAND & CATTLE CO. 597

rule announced applies equally to both laws. To authorize a removal in
such cases, the suit must be between citizens of different states, not a
state and a citizen. In the nature of things, a state cannot be a citizen
of any state. Sone v. State, 117 U. S. 433, 6 Sup. Ct. Rep. 799. Un-
der the clause of the statute referred to, it is evident that neither the
whole of plaintiff’s suit, nor a separate controversy embraced therein,
can be removed. The same may be said of the local prejudice clause,
which empowers the court, under circumstances named, to remand the
suit as to certain defendants, and retain it as to others. But that clause
only embraces suits between citizens, and, for other apparent reasons, it
has no application to this suit.

No other clause of the act can remotely apply to this proceeding, ex-
cept the first clause of the second section, which provides:

“That any sult of a civil.nature, at law or in equity, arising under the
constitution or laws of the United States, or treaties made, * * * may

be removed by the defendant or defendants therein to the circuit court of the
United States for the proper district ” 25 St. at Large, P 434

This clause authorizes any suit of a civil nature, arising under the
laws of the Umted States or treaties made, to be removed. A part of 2
suit, a count in a petition, is not embraced by its terms, although it
may be of a civil nature. Nor can the entire suit be. removed because
the first count, the original suit, embraces a cause of action of a crimi~
nal nature. -The statute is not sufficiently comprehensive to entitle a
party to remove a suit like the present one, and courts are without
power to enlarge it by construction. The state had the right, under
rules prescribed by the supreme court of this state, to “state the cause
or causes of action in several different counts, each within itself pre-
sentinig a combination of facts, specifically amounting to a single cause
of action,” (Rules District Court No. 4;) and, having elected to rely up-
on two counts instead of one, it has the further right to prosecute its suit
to final determination in its own way. See Pirie v. Twedt, 115 U. S. 43,
5 Sup. Ct. Rep. 1034; Railroad Co. v. Ide, 114 U. 8. 52 5 Sup. Ct.
Rep. 735; - Littlé v. Gzles 118 U. 8. 596, 7 Sup. Ct. Rep. 32. For the
reasons asmgned the court'is of opinion that the cause is not removable
under the act of congress, and it becomes unnecessary to discuss ether
interesting questions raised by the motion of plaintiff. ' The suit should
be remanded to the state court, and it is accordingly so ordered.
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NEwYonx,L E &W R. Co. v.BENNET'i'ddL
(me Com't of Appeals, S'la:th Circudt. Ootoher 6, 1891.)

Omclm- Coum oF Arrnu.s—J URISDIOTION.
Under Act.Cong. March 8, 1591, s 2, “hereby creating " circuit courts of appeals, and
oinit resolution March 8, léﬂ‘l pro ding that the first meeting of the new court be
eld the third Tuesday of J une, 1891, but allowing appeal to existing circuit courta
until July 1s :{nan appeal taken to the new court June 24th will not be dismissed,
the right having ex t/ed from the passage of the act.

Error from Circuit Court.

Thomas H. Cooke, for motion.

Frank Spurlock, opposing.

- Béfore Brown, Circuit Justice, Jacrsow, Circuit Judge, and Saaz,
sttnct Judge.

BROWN, Circuit Justlce, (orally.) In this case a motion was made to
dismiss a writ of error, upon the ground that the writ of error was made re-
turnable more than 30 days from the day of signing the citation, contrary
to the provisions of the fourteenth rule; and upon the further ground that
the judgment of the court below was rendered in April, and, under the
law as it stood before the passage of the court of appeals act, was ani un-
appealable ]udgment, and, as there was no court of appeals in existence
at that time, it is claimed that this court has no jurisdiction of the case.
In the course of the argument, however, it was intimated that counsel
desired only a ruling upon the question of jurisdiction; and that if the
court should hold that it had, or could have, jurisdiction of the case,
they wou}d waive the u'regulanty in the return of the writ.

There has been a general impression among the bar that this act did
not take effect until July, excepting so far as holding the formal meet-
ing of the court in June; and that no appeals could be taken before the
1st of July.. Upon an examination of the act, however, we are.of the
opinion that it was desxgned to ta.ke etfect 1mmed1a.tely as to most of its
provisions. ,

Ths second sectlon of the act provxdes “that there is hereby created in
each circnit acircuit court of appeals, which shall consist of three judges,
of whom two ghall constitute a quorum, and which shall be a court of
record, with appellate jurisdiction.” It says, “is hereby created.” That
certainly contemplates an immediate creation of the court.

Section 8 of the act provides “that the chief justice and the associate
justices of the supreme court assigned to each circuit, and the circuit
judges within each circuit, and the several district judges within each
circuit, shall be competent to sit a8 judges of the circuit court of appeals
within their respective circuits, in the manner hereinaiter provided;”
and then there are further provisions with regard to the inanner of mak-
ing up the court when the associate justice is not present, ete.

The third section contains, as a final clause, the following: “The first
terms of said court shall be held on the second Monday in January,



