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ought to be precluded from testing it again on:the same issue against the
agent. _Emma Silver Mining Co. v. Emma Silver Mining Co., T Fed. Rep.
401, It was held in Emery v. Fowler, 39 Me. 826, in a carefully-con-
sidered opinion by the supreme court, that a party 'is not permitted to
bring an action against a principal for an alléged trespass, and, after fail-
ing upon the merits, to subsequently bring one against the servant who
acted by the order of the principal, and rely upon the same acts as a
trespass. The court said:

“In sueh cases the technical rule that a judgment can only be admitted be-
tween the parties to the record, or to their privies, expands so as to admit it

when the same questipn has been decided and ]udgment rendered between
parties responsible for the.aets of others,”

See, also, Kinnersley v. pre, Doug. 517; Wmﬁeld v. Davis, 14 B. Mon.
40; Castle v. Noyes, 14 N. Y. 829; Iutckm v. Campbell, 8 Wils. 804;
Phdl'zps v. Ward, 33 Law J Exch. 7.

It is unnecessary to the present decision to hold that the former judg.
ment would not estop the owners of the schooner if Sundberg had not
participated in defending the suit; but, as the facts are, we think it is
a good estoppel. The decree of the court below is reversed, with in-
structions to dismiss the libel as to all the libelants except the Virginia
Home Insurance Company, and as to that libelant to overrule the ex-
ceptions to the amended libel, and to take such farther proceedmgs a9
may be proper, in conformity with this opinion.

TrE W. B‘.COL‘E.
BAUMGARTNER v, THE W. B. Core.

(C"I/rcuu Court, 8. D. Ohio, W. D. February 23. 1892.)

1. MORTGAGE oF VESSEL—-ACTUAL Norice.

A mortgage of a vessel Is valid as against ‘persons having actual notice thereof

2h&1gh not recorded in the collector’s oﬂice, 8s required by Rev. 8t. U. 8. §§ 4199~
1
2. SAME—FAILURE 10 INDEX.

Under those sections, a mortgage which is actually recorded is constructive no-
tice, though it has not yet been indexed. :

8. BaME—AcTUAL NOTICE—PRIOR BOoNA FIDE PURCHASER.,

Where one purchases a vessel with either actual or constructive notice of a mort-
gage, it will not be presumed in his favor that his vendor, who purchased before
the mortgage was recorded, was a bona fide purchaser without notioe, and the
burden is on him to0 show that fact.

4, SAME—ASSIGNEE oF Mommem-—Pmon Equrrins;

‘One who takes & mortgage of 'a vessel by assignment’ aﬂ:er the: reoordlng of 8
morigage of earlier date cannot protect himself from the priority of its lien, except:
by clearly showing thut some ons of the owners of the vessel through whom he'se-
quxred his hen was a bona fide pur(,haber without notice."

: In Admn’a]ty. -iOm appeal from dlstnct court.  Libel by Leo Baum-
gartoer against the steam-boat. W. B, Cole. Decree below affirmed.
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. Miner & Car'mll for appellant, . ‘ ’
.Wmr F.e O’Gonnell and thhp Roeumqer, for appellee.

JACKSON, Circuit Judge The questlon presented by :the appeal in
th;ls case is simply . one of priority between two intervening claimants to
a surplus in the registry of the court arising from the sale of the steam-
boat W. B, Cole, which has been seized and sold to satisfy and dis-
charge certain maritime liens which are not in controversy. The sur-
plus fund -arising from the sale of said steam-boat is claimed by the in-
tervening libelant and appellant, F. J. .O’Connell, under a mortgage
executed by one William H. Wright, as owner of the. ‘boat, to B. B.
Bradley, to secure the payment of $1,300 evidenced by said Wright
note to'said Bradley, bearing date: March 7 or 8, 1890, and due 30 days
aftet. date, which Bradley, before maturity, transferred‘ and assigned
with the mortgage to said O’Connell. .:Fhe other claimant to the fund,
or.a:;portion’ thereof, is the appellee: C. M. Pate, who held a mortgage
upon an undivided half interest in the said W. B. Cole, to secure -the
payment of ‘notes for about $1,000: The district court adjudged Pate’s
lien upoen one-half the surplus to be superior to that of O’Connell, and
the present appeal is prosecuted to reverse that decree. :

- The :material facts of ‘the case are these: - C. M. Pate and: B. B. Brad-
ley were, in 1889, the joint and equal owners of the steam-boat W. B. Cole.
In May, 1889, Pate sold his-one-half interest in the :boat to John Erh-
man, Jr., for part cash, and for the balance of $1,000, taking the notes
of said Erhman, with mortgage on the one-half interest in the boat to
secure the payment of the same. This mortgage was left for record at
the collector’s office on the day of its execution. The collector failed
to indorse upon it the date when received, and neglected to record it un-
til March 6, 1890, when it was duly recorded, but was not indexed until
some time after March 28,.1890., B. B. Bra,dle)7 knew of Pate’s sale to
Erhman, and of the’ latter's mortgage upon a half interest in the boat
to secure the payment of the notes given Pate for the deferred payments
of purchase money. Bradley was also present when Pate left or filed
said mortgage with the collector for record.. Early in January, 1890,
. said Erhman' sold and transférred his undivided half interest in the
steam-boat to said Bradley, who thereby became the sole owner of the
W. B. Cole. On the 17th January, 1890, Bradley sold the boat to the
Moscow & Cincinnati Tow-Boat Company. On the 7th of March, 1890,
gaid Moscow & Cincinnati Tow-Boat Company sold- the boat to Wllham
H."Wright, who on the same day mortgaged it to said B. B. Bradley,
to secure. the payment of a 30-day note for $1,300, which note Brad-
ley, before maturity, indorsed and. transferred to appellant O’Connell.
The Wright mortgage to Bradley, under which O’ Connell claims prior-
ity, was executed and filed and noted for record a day or two days after
the Erhiman mortgage to Pate was actually recorded..

The contention of the appellant is that, under sections 4192-4194
of the Revised Statutes of the United Sta.tes, the .Pate mortgage could
not and did not become & lien upon the half interest in the boat until
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it was actually recorded and indexed. - Section 4192, Rev. St., provides
that “no bill of sale, mortgage, hypothecation, or conveyance of any
vessel of the United States shall be valid, against any persons other
than the grantor or mortgagor, hig heirs or devisees, and persons hgv-
ing actual notice thereof, unless such bill of sale, mortgage, hypotheca-
tion, or conveyance is recorded in the office of the collector,” etc.  Sec-
tion 4193, Rev. St., directs the collector to record alt such bills of sale,
mortgages, etc., in the order of their reception, noting in the record
book, and also upon the instruments, the times when received or filed.
Section 4194, Rev. 8t., requires the collector to make and keep an in-
dex of such records, etc.  We have not been cited to, nor have we been
able to find, any direct ruling by the supreme court upon the question
whether, under these provisions of law for the recording of mortgages
upon vessels of the United ‘States, such mortgages ‘are considered or
deemed recorded when or at the time of being filed with the proper
officers.. Decisions of the state courts under their recording acts, which
vary greatly .in their provisions, are so conflicting on the question as
1o afford no safe guide in determining whether the filing for record: is
equivalent to actual recording. There is no rule or theory by which
the decisions can be harmonized, as they rest so largely upon the par-
ticular language of the respective recording acts on which they are
based. Much may be said on both sides of this question, under the
foregoing provisions of the United States Revised Statutes. But we do
not deem it necessary, in the present case, to go into that question, al-
though the court below rested its judgment upon the ground that the
Pate mortgage became a lien from May 8, 1889, the day it was filed
with the collector.

It is settled by the decision in Moore v. Simonds, 100 U. 8. 145-147,
that Pate’s mortgage was not rendered invalid, as against parties having
notice thereof, by the failure of the collector to record it. In that case
it is said by the court “that congress only intended to require that a
mortgage on a vessel should be acknowledged for the purpose of authen-
ticating it for record, and that as between the parties; and as against
persons having actual notice thereof, it was valid without acknowledg-
ment or record.” ~Now, it was found by the special master to whom the
claims were referred for ‘investigation and report thereon, and there is
nothing to contradict his findings, that Pate’s mortgage was duly exe-
cuted, acknowledged, and filed for record May 8, 1889, and that Brad-
ley, the joint owner of the boat, knew of the mortgage, and was present
when it was filed with the collector. It is perfectly clear, therefore, that
when gaid Bradley, in January, 1890, purchased said Erhman’s half in-
terest in the boat, he took that interest subject to the prior lien of the
mortgage to Pate.” It does not appear from the report of the special mas-
ter whether the Moscow & Cincinnati Tow-Boat Company, to whom ‘the
boat was sold by said Bradley on January 17, 1890, was a bona fide pur-
chager thereof for value, and without notice or knowledge of said ‘mort-
gage. Nor does it appear from said report or otherwise, in the record
submitted to this court, that William-H. Wright, to whom the Moscow
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&, Cmcmnah Tow-Boat Company sold the boat-on March 7, 1890, was
such & purchaser for value and. w1thout notice of said Pate mortgage.
It is, however, clearly established, .and g0 reported by the special mas-
ter, that the Pate mortgage. was duly recorded on March 6, 1890, and,
whether then indexed or not, that record was constructive notwe ta sald
Wright, when he purchased on the 7th March, 1890,.of Pate’s prior
lien under the Erhman mortgage of May 8, 1889 But it is said that
thls constructive notice should not affect the title in anht’s hands, be-
cause he purchased from the Moscow & Cincinnati Tow-Boat Company,
who was an innocent purchaser for yalue, without notice, previous to
March 6, 1890. As already stated, there is nothing in the findings of
the report to support the .position that the Moscow & Cincinnati Tow-
Boat Company was an innocent purchaser for value without notice of
the mortgage to Pate. It is not to be assumed in favor of Wright, who
purchased with constructive, if not actual, notice of Pate’s mortgage,
that his vendor was a purchaser for value and without notice. When

;. OF those clamnno under him, mvoke the benefit of the principle that
»a. gurchaser with notice, actual or constructxve, is protected by his vendor’s
want of notlce, it must be, distinetly and clearly shown that such vendor
was an innocent purchaser for value without notice. That fact will not
be presumed but must be established affirmatively. It has not been
established in this case, and it consequently follows that the title which
Wright acquired to the steam-boat by his purchase on March 7, 1890,
was subject to the Pate martgage.

But aside from this, yiew of the subject, which would prevent Wright
from avoiding the force.and operation of the constructive notice of Pate’s
mortgage created by its registration on March 6, 1890, and render the
title acquired by him subordinate thereto, how stands the case when
Bradley took or reacquxred the title {from Wright on the 8th March,
18907 Bradley, in taking title to the boat by way of mortgage to se-
cure payment of the $1,300 note executed by Wright, had both actual
and constructive notice of Pate’s mortgage, He, after buying Erhman’s
half interest early in January, 1890, owned the entire vessel, and held
it subject to the hen -of the mortgage to Pate.  When the title was re-
vested in him under the mortgage from Wright, why should not Pate’s
equity and lien reattach to the.vessel as against him? Bradley could
not possibly have defeated or acqu1red priority over Pate’s mortgage, of
which he had both actual and constructive notice when he took. the
mortgage from Wright, without showing that said Wright, or the Moscow
& Cincinnati Tow-Boat Company was such an innocent purchaser. for

,va.lue, without notice, as purged away the equity or lien of the Pate
mortgage from the vessel,. .What Bradley would have been required to
eatp.bhsh in_order to. have his mortgage outrank that of Pate, his as-
i\ gnee, O’ Connell should be requn'ed to show; for O’Connell having taken

e assignment’ and transler of the note . and mortgage after the record of
the ],’ate mortgace, nnd therefore w1th constructive notice of its exisgence,
can only.be allowed. to protect himself against its priority by clearly: es-
tabhshmg the’ superior equify of some prior vendor, under whom he, or
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those ‘to whose rights. he has succeeded, held the vessel. Pate’s lien is
prior in date to ‘the Bradley mortgage, under which:0’'Connell claims.
It was also first recorded, and the priority of lien thereby :conferred and
acquired is only to be defeated by:an affirmative shiowing on the part of
the appellant that -some oné or more of the owners ot purchasers of the
vessel through-or under whom he acquired his title or lien were such
bona fide purchasers for value, without notice, as to cut off and defeat
Pate’s lien. . Neither the-intervening petition of appellant nor the find:
ings of the special master’s report make out such a showing." s -
. ‘There. i no error in the judgment of the lower court, and the same is
affirmed, with costs of this court to be taxed against appellant and sure-
ties on bond for appeal. The appellee, Pate, will be:allowed interest.on
the amgunt awarded him, and the cause will be remanded to the district
court:to proceed with:the distribution of the funds in the registry of that
court arising from the sale 6f the W. B. Cole, in conformity with its de-
cree in the premises, and with an allowance to Pate of interest on: the
same, .o be decreed to be paid to him since date of said decrees, =
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1. SEAMER—*DIsRATING” BY MASTER—EVIDENOE.

The “diaratin%" of certain seamen by the master was sustained by his testimony
and the mate’s, but was contradicted by the testimony of each seaman disrated, as
regards himself, but not s regards the other seamen. The appearance of the sea-
men did not impress the court favorably. Held, the disrating would be accepted
by the court in computing the wages due,

2. CHARGES AGAINST STEWARD-—-BREAKAGE.

a.llA chg.rge for “breakage” against a vessel's steward is unusual, and will not be
owed.

In Admiralty. Libel by Henry Spicer, Peter Peterson, Paul Hanson,

George Peterson, and George Henry against the bark Yamoiden, o re-
cover wages. Decree for libelants.

Alfred Driver, for libelants.
John A. Toomey, for respondents.

BurLERr, District Judge. It is difficult to reach a satisfactory conclu-
sion from the evidence presented. IIthelibelants’ offer to submit the con-
troversy for settlement to the shipping commissioner had been accepted,
the chances of reaching a just result would have been increased. With

1Reported by Mark Wilks Collet, Esq,, of the Philadelphia bar,



