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1 'Anmxm \1rX—L1BEL IN REM—PUBLICATION OF NOTIOR—RES ADIJUDICATA. .
. 'The owner of a vessel which was sunk by collision with g steamer brought a libel

“- 4 rery, el the steamer was attached, but no notice was given ot publication made
88 required by admiralty rulé 8. Bubsequently the steamer was reléased on:her
owner’s giving bond to the libelant for less than her value. . Held, that a degree
dismissing the libel was binding on the libeldnt only, and'would not prevent a néw

.. lbel by the owner of the cargo. _ e
8. Bame—REy ADJUDICATA. :

' ‘Where, on’a libel in rem for collision, the master Aofl‘ fhe libefee, though not a
formal party, takes an active part in the defenss, a'disimissil on the merits readers
the. question es judicata, as against a subsequent libel in personam against hiny;

8. Bamg—PriviTy., = S » Ce e e o

"~ " The master of & vessel is not in privity with her owner, within the rile ¢that
binds:privies as wall as parties to the estoppel of a'judgment. '’ o

4 AvMirsLTY—LACHES. - o B S ERCTT TS B R

In the absence of special mstapoes 8 delay of less than six years in brlngln&
a libel tn persondm for ¢o iﬁion will not be considered as laches, singsé courts
admiralty govern themselves by the analogies of common-law limitations.

44 Fed. B&p 807, reversed. . L R )

“Appesl. from the Circuit Court.of the United:States for the Southern
District-of New York. . . ' R RN BT R
 In Admiralty. Libel in personam for.a collision, brought. by George
Bailey and others against John P. Sundberg, as master of the steam-ship
Newport. The libel was dismissed in the district.court, (see 43 Fed.
Rep. 81 and 44 Fed. Rep. 809,) which decision was affirmed in the cir-
cuit court. Libelants appeal. Reversed. : : :

George A, Black, for-appellants, .

Wm. W. Goodrich and Robert D. Benedict, for appellee.

Before WaLLace and LacoMBg, Circuit. Judges.

WarLLAcE, Circuit Judge. This is an appeal from a decree dismissing
a libel in personam for collision.  The questions presented arise upon the
pleadings, and are: .(1) Whether a decree in a former suit is res ad-
ju?icata in the present suit; and (2) whether the claim of the libelants is
stale. . v .

The suit is brought by the ewners of the schooner Shaw, and the
owner: by subrogation of her. cargo, against Sundberg, to recover their
losses sustained  in.a collision between the Shaw and the steam-ship
Newport, of which steam-ship Sundberg was master at the time of the
collision. The eollision took place February 23, 1884. 'The Shaw was
sunk, her cargo became a total.loss, and-all the persons on board of her
were drowned. April 23, 1884, the owners of the Shaw filed a libel in
rem in the United States district court for the southern district of New
York against the steam-ship to recover the value of the schooner, her
freight money, and the personal effects. of her master and crew. Process
was issued on that day, in the usual form, to the marshal of the court,
requiring him_to attach the steam-ship, and to give due notice to all
persons having anything to say, why she should not be condemned and
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sold, to appear in the district court on the 13th day of May then next,
and interpose their claims and make their allegations. The process was
executed by the marshal only so far as to attach the steam-ship. He
did not publish or:otherwise give any notice, and thers was no proc-
lamation or default on the return-day. Prior to the return-day of the
process the owner of the steam-ship appeared and filed an answer. No
other person appearéd, ' Upon the owner giving bond with surety in the
sum- of $24,000, an order was made by the court, with the consent of
the proctor for the ‘libelants, discharging the steam-shlp from custody.
There was no appraisal of the steam-ship, and her value was more than
$50,000. Proofs were subsequently taken in the cause, and after hear-
ing the parties the court made a decree dismissing the libel, and adjudg-
ing that the steam-ship never struck or sunk the Shaw. When the libel
was filed Sundberg was no longer master of the steam-ship. He was
not named in any way as a party to the cause. He took an active part,
however, in the defense of the suit, besides being examined as a witness.
The" decreé dismissing the libel was éntered on the 9th day of October,
1886. Subsequently the libelants appea.led from that decree to the cir-
cuit court; and on October 15, 1888, a decree was made by the circuit
court aﬁirming the judgment of the district court. The libel in the
present cause was filed: on ‘the 5thi'of February, 1890. It alleged the
collision between the two vessels, and that it was caused wholly by the
negligence of those navigating the s‘team-‘ship. Sundberg, by his answer,
interposed as a defense the adjudication in the former suit.. Thereupon
anamended libel was'filed, admitting the former adjudication, and setting
ap facts in avoidance. Sundberg filed exceptions to the amended libel.

Upon the facts stated we are of the opinion that the decree in the first
suit is not an estoppel as to the owner of the cargo. If due service of
process had been made, pursuant to admiralty rule 9 of the supreme
court, and a default been entered against all parties not appearing at the
return-day, doubtless the owner of the cargo of the Shaw, as well as all
other persons:-having any interest in the steam-ship Newport, would
have been parties to the suit, and wotild have been concluded by the de-
cree fromlitigating again any issue which was necessarily involved in
the decision. " The privilege or right of one who has sustained loss by a
collision against the guilty vessel is inchoate from the moment of collis-
ion, although process in rem is essential to enforce it; and it is not dis-
placed by a'salé of the vessel to a bona fide purchaser without notice, or
by the’ death of the owner, or by bankruptey. It i3 more than a right
to sue. ~ It ig-a Tight in the thing itself, constituting an incumbrance
upon the property, and existing mdependent of the process used to en-
force it.” The Young Mechanic, 2 Curt. 404; Vandewater v. Mills, 19 How.
82 o

A suit in rem is, in substance, a suit against all parties in mterest in
t‘he res, to the extent of their intérests; and all such parties are parties
to the suit, because they can intervene and make themselves actual par-
ties, and' "bring their rights before the court. Consequently, all persons
havmg any’ m’oerest in the thmg in controversy are concluded by the de-
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cree in the suit; and of course all the rest of the world are concluded by
the decree, because the judgment binds and settles the rights of all those
who have any interest in the property. The cargo-owners in the present
case might, therefore, if the suit had been conducted according to the
rules which give to proceedings in rem their conclusive effect, have in-
tervened and become actual parties, and without becoming actual par-
ties would have been parties in interest, and bound by the decree. The
decree necessatrily determined that any right or interest claimed by any
party as arising from the alleged collision was without merit. “The de-
cree of the court in such case acts upon the thing itself, and binds the
interest of gll the world, whether any. party actually appears or not.
If it is condemned, the title of the property is completely changed, and
the new title 'acquired by the forfeiture travels with the thing in all its
after progress.. If, on the other hand, it is acquitted, the taint of for-
feiture is completely removed, and cannot be reannexed to it. T he orig-
inal owner stahds upon his title, discharged of any latent claims with
which ‘the supposed forfeiture may have previously infected it. * A sen-
tence of acquittal in rem does, therefore, ascertain a fact as much as a.sen-
tence of condemnation.. It ascertains and fixes the fact that the prop-
erty is not liable to the asserted claim of forfexture.” STORY, J., in
Geélston v.-Hoyt, 3 Wheat. 2486.

The supreme court, by authority of the iaws of the Umted States,
prescribes and reuulates the mode of procedure in'suits in admiralty by
promulgating rules therefor.  Rev. St. U. 8. §§913, 917. Admiralty
rule 9 requires process in rem to be served, not only by arresting the
property, but by giving notice by publication of the .arrest, and of the
time assigned for the return of the process and the hearing of the:cause.
Under this rule the notice'is a8 indispensable as the arrest to confer ju-
rindiction upon the court to adjudicate upon the rights of those inter-
ested in the property, and those who -do not appear are not bound by
the decree. Cooley, Const. Lim. 403. The rule has the force of a law
of ¢ongress, and, in effect, declares that publication as well as seizureis
essential to constructive notice of the proceeding to all those who bhave a
right to be heard. In the first suit, not only was there no such service
of process as.the rule prescribes, but no default was entered upon the
return of monition, and the pproperty arrested was released upon giving
security sufficient to- satisfy the claims of the owners of the Shaw against
the arrested stéam-ship. -Thus the suit was prosecuted and conducted
throughout as one:in which the only parties in interest were the formal
parties to the suit,—the owners of the schooner and the owner of the
steam-ship, = We think neither party can invoke the ‘decree which was
rendered in it as an estoppel, beyond the extent to which it would operate
as such if the suit had been an action in personam by the owners of the
Shaw against the owner of the steam-ship. Cooper v. Reynolds, 10 Wall.
309; Durant v..Abendroth, 97 N. Y. 183; M¢Call v. Carpenter; 18 How.
297; Windsor v. McVeigh, 93 U. 8. 274; Pennoyer v. Neff, 95 U. 8. 714.
.In this view it is obvious that the- cargo-owner is not-concluded by it
from re-examining ithe question whether the loss was caused by the
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-alldgedi;collision between.the schoonér and the steam~sh1p . Litchfield v.
-Goddripao; 123 U, 8.,5649, 8 Sup. ChiRep. 210. ...

Inpsmuch: as the present action was commenced, w1th1n six years from
the.time when the cause of action accrued, and there are no- special cir-
cumstances to. charge the cargo-owner, with Jlaches, we think there is no
equitable bar to- the suitiupon-the ground of delay. . Where there is
nothing exceptional in: the case, courts of' admiralty govern themselves
by the analogies of common-law limitations. . The Sarah 4nn, 2 Sum.
206; Smcthard v. Bmdy, 36 Fed. Rep.:560; Joy-v.- Allen, 2 Woodb. &
M. 603

The ownerq of the schooner are precluded from re—exammmg the ques-
tion whether the steam-ship was the instrument which caused the col-
lision, if the adjudication between them and the owner of the steam-ship
is-an estoppel as between them and:Sundberg. The general rule is fa-
-miliar that there cannot. be an estoppel which. is. not mutual; that is,
which does not conclude the party invoking it as well as the other party.
Consequently Sundberg cannot invoke the former adjudication as an es-
toppel unless, had it been decided .that the steam-ship was the instru-
ment of collision, it icowld bave been invoked against him, so as to pre-
clude him {rom re-examining that question in a subsequent suit against
him by the owners of the schooner. He was not in privity with the
owner of the steam-ship, within the rule that binds privies as well as
parties to. the estoppel of a judgment. Privity denotes mutual er suc-
cessive relationship to'the same rights of property, or, as is said in
Bigelow, Kstop. p. 142, “the ground of privity is property, and .not
personal relation.” . In. view of ‘the;facts in the present case, it .would
seem that if there. had. been a decree against the steam-ship or its gwner,
and the owner bhad sought indemnity against him because the collision
'was caused by his personal misconduct, he would have been estopped
from assérting that, the steam-shxp was not the instrument of collision.
The master of :a vessel s liable, not only to third persons, but.to the
owaer, for loss-resulting from a collision because of his own misconduct
andnegligence. ~Mauge & P. Shipp. 459; Kay, Shipm. 994.. Sundberg
nat only had notice of the-suit, but he partlcxpated in its defense; and;
although it does not appear that he was requested to.assume its defense,
he would not.be permitted to re-examine the fact.. Chicago v. Robbins,
2. Black, 418;, Robbins, v..Chicago, 4 'Wall. 657; Heiser v. Halch, .86 N.
Y. 615; leler v Tobacgo Co., T Fed. Rep. 91. He was the agent of the
owner of the, steam-ship in the alleged  trespass which was the cause of
action asserted by the owners of the schooner; and the decree necessarily
determined that he, as:well:as his principal, was innocent of the imputed
wrong. Upon: prineiple, all thosa who have litigated that question
ought to be precluded, as against one another, from litigating:it again.
“Justioe requirea.that avery cause be .once fairly.and impartially tried;
but: the pnblic ttanquillity’depsands that, having beent once so.tried, all
litigation iof -that question, between. those' parties, should be closed for-
gver.”. 1.Greenl; Ev. § 622. The owsersof the schooner; havmg chosen
to test their right: against the pnnmpal, and. having had their day in court,



~THE 'W. B! COLE.-" 587
ought to be precluded from testing it again on:the same issue against the
agent. _Emma Silver Mining Co. v. Emma Silver Mining Co., T Fed. Rep.
401, It was held in Emery v. Fowler, 39 Me. 826, in a carefully-con-
sidered opinion by the supreme court, that a party 'is not permitted to
bring an action against a principal for an alléged trespass, and, after fail-
ing upon the merits, to subsequently bring one against the servant who
acted by the order of the principal, and rely upon the same acts as a
trespass. The court said:

“In sueh cases the technical rule that a judgment can only be admitted be-
tween the parties to the record, or to their privies, expands so as to admit it

when the same questipn has been decided and ]udgment rendered between
parties responsible for the.aets of others,”

See, also, Kinnersley v. pre, Doug. 517; Wmﬁeld v. Davis, 14 B. Mon.
40; Castle v. Noyes, 14 N. Y. 829; Iutckm v. Campbell, 8 Wils. 804;
Phdl'zps v. Ward, 33 Law J Exch. 7.

It is unnecessary to the present decision to hold that the former judg.
ment would not estop the owners of the schooner if Sundberg had not
participated in defending the suit; but, as the facts are, we think it is
a good estoppel. The decree of the court below is reversed, with in-
structions to dismiss the libel as to all the libelants except the Virginia
Home Insurance Company, and as to that libelant to overrule the ex-
ceptions to the amended libel, and to take such farther proceedmgs a9
may be proper, in conformity with this opinion.

TrE W. B‘.COL‘E.
BAUMGARTNER v, THE W. B. Core.

(C"I/rcuu Court, 8. D. Ohio, W. D. February 23. 1892.)

1. MORTGAGE oF VESSEL—-ACTUAL Norice.

A mortgage of a vessel Is valid as against ‘persons having actual notice thereof

2h&1gh not recorded in the collector’s oﬂice, 8s required by Rev. 8t. U. 8. §§ 4199~
1
2. SAME—FAILURE 10 INDEX.

Under those sections, a mortgage which is actually recorded is constructive no-
tice, though it has not yet been indexed. :

8. BaME—AcTUAL NOTICE—PRIOR BOoNA FIDE PURCHASER.,

Where one purchases a vessel with either actual or constructive notice of a mort-
gage, it will not be presumed in his favor that his vendor, who purchased before
the mortgage was recorded, was a bona fide purchaser without notioe, and the
burden is on him to0 show that fact.

4, SAME—ASSIGNEE oF Mommem-—Pmon Equrrins;

‘One who takes & mortgage of 'a vessel by assignment’ aﬂ:er the: reoordlng of 8
morigage of earlier date cannot protect himself from the priority of its lien, except:
by clearly showing thut some ons of the owners of the vessel through whom he'se-
quxred his hen was a bona fide pur(,haber without notice."

: In Admn’a]ty. -iOm appeal from dlstnct court.  Libel by Leo Baum-
gartoer against the steam-boat. W. B, Cole. Decree below affirmed.



