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. 'Coxw, DistrictJudge. The commissioner has found that in the spring
of 1891, the petitioner, a Chinese laborer, was at Toronto, Canada, and:
thereafter came to- this country.. 'This finding cannot be reviewed upon
this proceeding, and must be taken as an: established fact. I have re.
examined the law.in.the light of these facts and am of. the opinion that
the case of Wan Sking v. U. 8. 140 U. 8. 424, 11 8up. Ct. Rep. 729,
is controlling upon-all questions presented upon the argument. I have
read the decision of Commissioner STroNg and concur with his conclu-.
sions, 'The petitioner was in Canada and could not legally enter this
country, Application denied. R i .

'Note. The marshal made return that he was nnable to exacnte the jndgment of the
oourt, for the reason that he had no money with which to pay the “head-tax” charged
by the Canadian government. ‘Due notice of this fact having been given to the depart-
ment of justics, and no funds having been provided, it was afterwards,.on motion of
the United States district attorney, ordered that the petitigner, Don On, be discharged

:

from custody.

Hay & Toop Maxura Co. v. VAN Dyre Krrrrive Co. ef al.

(Ctreuit Court, B. D. Wisconsin. March 5, 1892.)

1. PATENTS FOR INVENTIONS~~ANTICIPATION~-LADIES DRAWERS,
Letters patent No. 357,127, issned February 1, 1887, to. William F. Kneip, are for
an improyement in ladies’ drawers, in which each half of the garment is composed
of two pleces, one running the whole length, and being only wide énough at its
widest part to encirele the leg, and the other of a strip generally rectangular in
form, and attached at one of. its longer sides to the vertical rear edge of the body
portion of the larger piece, and at its lower end to the front margin of the main
iece, thus giving the fullness in the rear rendered necessary by the contour of the
ggure. Held, that the patent was anticipated by the Bradley pater{géNo. 198,505)
for a4 combination garment, the lower portion of which was constructed in substan-
tially the same manner.

8. BaME—COMBINATION GARMENTS. :

Letters patent No. 874,307, issned December 8, 1887, to the same person, claima a
combination garment, compfising body and leg portions, made continuous with
each other, the garment being separated at the back to a point above the waist
line, and having strips inserted in the back, and secured, at one of their longer
sides, to the edges of the main part of the garment, at their upper ends to both
rear edges of the separated main parts, and at their lower ends to the front edges
thereof, The specifications state that the upper ends of the strips are tapering,
and attached at both of thelr tapered edges to the margine of both adjacent edges
of the main parts, and that “it is obviously not essential that the top and bottom
ends of the Inserted pieces should be shaped exactly as shown,” and that in prac-
tice their form “will be modified to give a desired form to the garment, or to cor-
respond with modifications in'the shape of other parts.” Held, that this part of
the sgeciﬂcations was essentially descriptive of the invention, and as the claim,
thus broadened, would cover the Bradley patent and also the inventor’s prior pat-
ent, the same was anticipated by them.

In Equity. Bill by the Hay & Todd Manufacturing Company against.
the Van Dyke Knitting Company, Jobn H, Van Dyke, and John H.
Van Dyke, Jr., for infringement of 4 ‘patent. Bill dismissed.

. Poole & Brown, for complainant. ) ' .

Van Dyke & Van Dyke, for defendants.



872 7 3017 FEDERAL . BEPORTER, voli 49

- ‘GRESHAM, Circuit Judge.. On February 1, 1887, patent No. 357,127
igsued- to William F, Kneip for an improvement in ladies’: drawers;:
and; .on December 6, 1887, patent,No. 374,307 issued to the same
person for improvements in an under-garment of the kind known as:
conibination - garments, . These patents were assigned -to-the Hay &
Todd Manufacturing Company, and “this suit was brought by the as-
signee against the Van Dyke Knitting Company, John H. Van Dyke,
and John H. Van Dyke, Jr., for infringement... While not limited. to
any: particular. kind of material, the invention cevered by the first pat-
ent relates more especially to & construction of ladies’ drawers out of -
fabric knitted flat, and wide enough to fold around the leg, but not of
- sufficient width to half encircle the‘lower part of the body. The patent
shows. a single piece added to the rear edge of the body portion of the
material, the lower end eéxtending down to the séam which runs up the
inside of the leg, with the under edge attached ‘to the edge of the front
upper part of the leg, and the side edge attached to the rear edge of the
upper leg and body portion of the main piece. This added piece gives
the desired width to the body portion of the garment, and the fullness
in the rear rendered necessary by the contour of the figure. Its lower
end, forming a gusset or gore at the inner upper end of the leg, gives the
garment the required fullnéss, and énables the front portion of the main
part to conform to the front of the figure, The garinent consists of two
vertically divided halves, united in front and provided with a string or -
other fastening at the rear ends of the walstband The speclﬁcatlon thus
described the- mventlon
“In" drawers made in accordance with my invention, each side or half
thereof is. joined at the waistband .in front, and is open behind in the nsual
manner; and each-half, including the leg and body portion thereof, consists
of £wo parts. One of said parts' forms the main body of the garment, and is
formed by a piece of fabric extending the full length of the garment, and
having a width at:its widest-part onlyssufficient to make the leg .or tubular
part of the garment, and the other of said parts is a strip of fabric, generally
rectangular in form, and attached at one of its longer edges to the vertical
rear edgé of the bbdy portion of the main part first mentioned, and at its
lower end or shorter edge.to the lower portion of the front margin of thesaid
main or body part. - The said rectangular strip is made of thesame length
as the free edge of ‘the main portion, measured from the upper end of the leg
seam to the waistband, and of such width that, when sewed to the main part,
the garment will be sufficiently large at the body or walst portlon »

The spec1ﬁcat10n also states:

“A main advantage gained by the novel construction above described is
that’ the fullness in the upper and rear part of the garment necessary to a per-
fect and;comfortable fit is thereby obtained, while at the same time the arti-
cle consists of but few parts, of simple shape, which can be readily put to-
gether. The novel construction comprising my invention has especial ad-
vantages as applied to knit goods of that kind made upon a Lamb machine,
for the reason that the two })arts above described as eonstituting each half
of the garment may be readily and easily made upon a machine of this chare
acter. Such machihes are ndt usually adapted for knitting a véry wide web,
and, by reason of this fact, knil drawers produced by the use of these ma-
chines have usually been made of four ‘main parts, each half consisting of
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two parts much wider at their upper than at their lower parts, and united at
the inside and eutside of the leg, as above described.”

It is further stated in the specification that the parts of the garment

constructed as described may be attached to the waistband, or otherwise
connected, as may be convenient or desirable; that the main feature of
the invention is found in a garment embracing the two main or body
pieces, in: combination with the two inserted pieces; and that this con-
struction is claimed broadly, without restriction.: .The single claim
reads:
- “The garment herein described and shown, each part or half of which con-
sists of .a part, Al, united at the lower portion of its side margins to form the
leg, and a part; A? of generally rectangular shape, secured at one of its
longer sides and at its lower edge or end to the said part A1”

The invention covered by the second patent relates to a combination
under;garment intended more particularly for ladies, The body and
leg portions ara of one piece, having an opening in the rear extendmg
upwardly from the crotch, with pieces attached adjacent to the opening
to keep it plosed, and,thns cover and protect the body. These pieces
are elongated, their ends pointed or gore-shaped, and they are secured
on one side, thronghout their entire length, to the rear vertical margins
of the main parts of the garment from a point below the crotch up-
wardly, while only the tapered ends are secured on the other sides. In-
serted, as stated, at their lower ends, these pieces enlarge the diameter
of the upper part of the leg, while their free edges, extending across from
one side of the garment to the other side, close the opening at the rear,

The specification says:

“The upper ends of the additional strips referred to are made tapering or
pointed, and are attached at both of their tapered edges to the margins of
both adjacent edges of the main parts of the garment. * * * Itis obvi-
ously not essential that the top and bottom ends of the inserted pieces, G, C,
should be shaped exactly as shown; and, in practice, the form of the said
pieces will be modified to give a desired form to the garment, or to correspond
with modlﬂcatxons in the shape of the other parts comprising the same ”

The patent contains but a smgle claim, which reads:

“A combination garment, comprising body and leg portions, made contin-
uous with each other, and separated at the back of the garment to a point
above the waist line, and strips, C, C, inserted in the back of the garment,
and secured. at one of their longer sides to the edges of the main part of the
garment, 8aid strips being attached at their upper ends to both rear edges of
the separated main parts of the garment, and at their lower ends to the front
edges of said parts, substantially as described.”

. If there is any substantial difference between these patents, it is slight.
The combination garment covered by the second patent, below the waist
line, is substantially, if not identically, the garment described and cov-
ered by the first. The lower ends or the added pieces are of the same
shape—gore-like—in both patents, and they are inserted in the crotch for
the same purpose, and produce the same result. If there is any sub-
stantial difference between the inventions, it is found in the attachment
of the upper iends of the inserted pieces in the second patent. Mr. Mel-
ville E. Dayton, the only expert witness for the complainant, testified that
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the dpper édges’of thy ddded pleved in the first patent overlap ‘as they
do in the second; that they iré made ‘fast at the waistbahd by tape; that
the only dlﬁ'erbnéd between the two inventions 'is:that, in the second pat-
ent, the addedrpiéces are’ ninde permanently fast, by sewing or.others
wise, to oneiside of the garment, somewhat less than “half their length
from the top;: :while the: other sides are permanently attached from top
to bottém. - This attachment of ‘the "pieces, causing. them to perma-
nently overlap; lie thought was the feature of novelty in' the second over
the first patent, He did not limit the invention to inserted pieces V-
shaped at theiriipper ends. Convbination' under«garments were old in
theirt before Kne:p dbtained either of his patents; and, if Dayton’s con-
striction of thdsecond” patent is correct, it was anﬁclpated by thé Brad-
ley patent No. 198,505, for an 1mprovement in combination garments,

and -by other” patents of the same class. It ig true that, in the first
Kieip patent; the upper ends of the added pxeces are not V-shaped or
sharp-pointed, but the ﬁeﬁond Knexp patent is: not; limited to pieces so
shapéd at the'tdp.

" “Jt is obviously not eséentml ” says the specxﬁcatlon, “that -the top
and bottom ‘ends of the mserted pieces should be shaped exactly as
shown; and in' practice ‘the form of thé said pieces will be modified to
give desired form to the garment; or to correspond with modifications in
the shape of the other parts comprising the ssme.” * This language was
used, not for the purpose of illustrating or explaining the invention, but
as descnptlve of it. * It ¢learly manifests an intention not to limit the
claim to added pieces gore-shaped-or sharp-pointed at their upper ends,
but to cover pieces with their upper ends sharp-pointed or square, and
attached to the'garment by a horizontal seam, as in the Bradley patent.
The latter patent shows the added pieces inserted at ‘the crotch, and oth-
erwise attached to the main body parts of the garment, as in the first
Knexp patent, which was clearly anticipated, and practlcally abandoned
in the argument‘ The combination garment, below the waist line, was
old inthe art. - It was shown in the Bradley patent, and the first Kneip
patent, and in others, . It follows that, if the second Kneip patent is
not Jlimited to. added pieces gharp-pointed or. V-shaped at the top, it,
too, was anticipated by the Bradley patent and the first Kneip patent.

It is not so limited by. its language, and the complaint’s expert did not
go limit it. The language quoted from the specification was used, not,

as above stated, to illustrate or expldin the operation of the mventmn,
but to broaden the claim,  If this patent were prior to the Bradley pat-
ent, it would doubtless be said, and with force, that it was infringe! by
a garment made in accordance with the latter invention, showing the in-
serted: pieces square at their upper ends, and there secured by & horizon-
tal seam. If:s true that language employed in a specification to illus-
trate or explain -the operation of an invention should not be read into
the claim to broaden and destroy the patent. But'it is also true that
statements in a patent, employed; not to illustrate the operation of the
invention, but to describe’it, are material, and cannot be disregarded in
determining the scope and breadth of the clalm. The bill is dismissed
for want of equity. . R ‘
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_ . Where an-American vesse] on & whaling voyage has hken seal withth the do-
"¥ininion of the United BStates, in Bering' sea, she Is subject to’ forfeiture, under
-. " Acts Coug, July 27, 1868, and March 2; 1389, and is not exempted by the fact that,

after taking the seal, she Is boarded bya Unit,ed States.revenue cutter, served with
' the president’s proclamation, and wa.rned t.o leave ‘the aeah, atter which she makes
no. tunt.her attempts to take seal. -

In Admlra.lty. S
‘The vessel was ' hbeled for 8 violatlon of section 1956 Rev. St U.S.

Thls section, ag passed July 27, 1868, provided that “no person shall
kill any '* *. -*. furgeal '*. * ?F:'~:fwithin'the }imits. of Alaska ter-
ritory, or in the waters thereof,. - * * * and all vessels, their tackle,
apparel; furniture, and cargo; -found in violation of this section shall be
forfeited.” . By an act approved March 2, 1889,. the section . above
quoted was declared “to include and apply to all the dominion of the
United:-States in the: waters of Behring:.sea,” and that-it' should be
.the duty:of the president, at any timely season in each. year, to-issne hig
proclamatmn, and :cause the same to be published, warning all persons
agamst entering said waters for the purpose of violating the provisions
'of said section; and that he should cause one.or more vessels of ‘the
‘United States to diligenily cruise said waters, and arrest all persons and
‘seize all vessels fonnd to be or to,have been engaged in any violation of
the laws of the United :States therein. 25 U. S. St. at Large, p. 1009.

i'The: proclamation above: provided for was issued by: the president on
lApri1x4,\ 1891. Id.p. 1565. On the 15th day of June, 1891, another
proclamation was made by the president, reciting that an agreement had
/been made “between, the government of the United States and the gov-
ernmént.of her Britannic majesty for modus vivendi in relation to the fur
‘seal fisheried in Behring sea, for the purpose of avoiding irritating dif-
‘ferences, and with a view to. promote the friendly settlement of the ques-
tion pending betiveen - the two governments touching their: respectxve
‘rights in Behring sea, and for the preservation of the seal species.” By
that agreement this government bound itself to the government of her
‘Britannic majesty to prohibit seal killing until May, 1892, in that part
‘of Bering gea lying -eastward: .of the line of demarcatmn described in
‘article No. 1 of the treaty of 1867 between the United States.and Russia,
and on the shores and islands theveof, the property of the United States,
in excess, of a certain number, and to promptly use its best efforts to ins
gure: the observance of this prohibition by United States citizens and
vessels. The agreement.further provided that “every vessel or person
offending against this prohibition in the said waters of Behring sea out-
side of the ordinary territorial limits of the United States” might be




