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ported goods is properly made upon the quantity actually imported and
entered at the custom-house. The tariff acts of 1846, 1851, and 1864
all received this construction; and: the importers were not allowed for
leakage even while detained for appraisement. See U. 8. v. Southmayd,
9 How. 637; Lawrence v. Caswell, 13 How. 488; and Belcher v. Linn, 24
How. 508, The fiftieth section of the act of October 1, 1890, by the
last proviso-thereof, makes an exception to this general and well-settled
rule of making the duty chargeable upon the quantity actually brought
into the country, by declaring that, “when duties are based upon the
weight of ‘merchandise deposited in any public or private bonded ware-
house, said duties shall be levied and collected upon the weight of such
merchandise at the time of its withdrawal.” The appellant’s case, as
already stated, does not come within this exception, and the whisky
imported by it was dutiable, under the general rule, upon the quantity
actually imported and entered into bond. The tariff acts of 1883 and
1890 make no provision for any allowance for leakage or evaporation
while imported spirite are in a bonded warehouse, like that found in
the seventeenth section of the act of May 28, 1880, (21 St. at Large, p.
149.) - Allowances for such losses by leakage or evaporation rest upon
the express provisions of the statutes; and when not provided for therein
the courts ‘can make none, however strong the equity may be. This is
the rule laid down recently by the supreme court of the United States
in the case of Thompson v. U. 8., 12 Sup. Ct. Rep. 299, (decided at the
present term, and not yet officially reported.) Upon the whole case, we
are clearly of the opinion that the decision of the lower court was cor-
rect, and accordingly affirm the judgment below, with costs.

Umﬁm STAiEs 9. Dox Ox.

Ctreutt Court, N. D. New York. November 20, 1891)

1. CHINESE LABORERS—TEMPORARY ABSENCE-—RIGHT TO RETURN. -
A Chinese 1aborer was arrested for being. in the United States in violation of the
' exclusion acts, as amended by Act Cong. Oct. 1,1888. The evidence showed that he
bad been in this country continuously for 22 years prior to April 1, 1801, but that he
was at Kingston, Canada, in the last week of that month, He denied having been
there, and there was nothing to show his purpose in going, or his intention as to
returning. Held, that he was unlawfully in the United States, and should be re-
turned to Canadaﬁas the country “whence he came.” Wan Shing v. U. 8., 11 Sup.
Ct. Rep. 720, 140 U. 8. 424, applied; In re Ah Tie, 13 Fed. Rep. 291, distinguished.
8. Same—HaBras CORPUS—REVIEW—COMMISSIONER’S FINDINGS.
.On habeas corpus_to release a Chinaman ordered by a United States commis-
sioner dto be returned to Canada, the commissioner’s findings of fact cennot be re-
viewed.

- Petition by Don On, a Chinese laborer, for a writ of habeas corpus.
Petitioner and one Lee Sing were tried before Edward L. Strong, United
States commissioner for the northern district of New York, for being un-
lawfully in the United States, and were by him ordered to be returned
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to' CahadsitIn fendering judgment the commissioner delivered. tHe: fol-
lowing opiniont! ! oo e N L L
1 ¢The'defendants were drrested under the ¢« Chinese Exclusion Acts,! May 2,
1891, at’ @layten;. N..Y..;: The. evidence before me shows.that Don On and
Lee Sing-are Ghinese laborers, subjecis of the Chinese empire, and that they
poth came o this country from China,—Don On about 22 years ago, and Lee
Sing abont 12 years ago; that they continuously resided herb' from that time
to April, 1891." “It further shows that on the 2d day of April, 1891, Lee Sing
was in“ Toronto; Canada; and in the last week of April, 1891, Don On was
in Kingston, - Canada, - The only question:in this case is, did they depart
from the United States so ad. to: preventi'them from coming back? Defend-
ants’ counsel claim that they did not Jose the right to return.to this country,
unless they.severed their connections here, and departed from the United
States with the {ntent to make their residence elsewhere; that temporarily go-
ing to a forejgh countty, with no intentiohs of staying there, s not depart-
ing from’thd United States, in the meaiiing of-the act'of congreds passed Ocs
tober 1, 1848, - ‘Sactions 4, 5, ¢. 126, Laws 1882 of the:IFnited States, provide
that the collector -of the digtrict shall issne to. Chinese laborers departing from
the United Stutes a cerbificate, for Lthe pyrpose of identification, and ¢in order
to furnish thewm. with the proper evidenge, of their right fo go from and come
to the United Stales of their free will and decord.” Sedtion 2, c. 1064, Laws
1888, repeals thie above sdétions, and deélares that no certificate shall be is-
sued, and Chinheselaborers, claiminig admission by virtue thereof, shall not be
permitted to enter the United: States;: It-seems to me:clear that the intent of
congress was;to: give Chinamen who wgre here, prior to 1882, the right to
temporarily depargand yeturn to the United States, by procuring the neces-
sary certificate, but that right was revoked by the law of 1888. I think that
view of the law is clearly and tully expredsed by Justicd'SAWYEE in Re Chae
Chan Ping, 36 ¥eéd. Rep. 431, -Justice FIeL.D'says, in Re 4h 8ing, 13 Fed.
'Rep. 289: «Thedct évén provides for the return of such laborers, leaving' for
'a temporary period, upon their obtaining certificates of identification.” My
'attention has been culled to the Case of Ah T'e, 18 Fed. Rep. 291. I have
carefully read Justice FIELD’s decision-in that-case, and particularly that part
-of his decision where he says: ¢ And we should hesitate to say that it would
.be lost by the laborer passing through a country in going to different parts
,of the United States by any of the direct routes, though we are told by coun-
_sel of the respondent that a Chinese laborer having taken a ticket by the Over-
land Railroad: from this place,to New York, by the Central Michigan route,
. which passed from Detroit to Niagara Falls, through Canada, was stopped at
' Niugara, and sent back, and, on his attempting to retrace his steps, was again
-stopped at Detroit..  The-construction which would justify such-a proceeding
‘eaitnot fail to bring odium upon the actyand invite effort for its repeal.. The
wisdow of'ifs enagtment would be betler vindicated by a eonstruction less re-
cpellant to eur.sense of justice and right.”” This case hardly comés.pnder those
‘remarks. ' Here both defenddnts deny being in Canada, or, in fact, out of the
United States, since they canye here years ago. They both are positively iden-
tified as béing in Carada in the month of April, 1891.  How they got there,
what they went for, or how long they expected to remain, or what their in-
tentions were ofireturning, does not appear. . From the evidenoe before me I
find that the defendants, Don On and Lee Sing, are unlawfully within the
United States, and that they are not lawfully entitled to be or remain in the
United States. *:I therefore brder that Den Oit and Lee Sing be returned to
iCanada, gs the ¢ountry.from whence they came.” ‘ '
Daniel Magone, for petitioner. - - o
Frank C. Ferguson, Asst.'U, 8. Atty., for the United States. N
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. 'Coxw, DistrictJudge. The commissioner has found that in the spring
of 1891, the petitioner, a Chinese laborer, was at Toronto, Canada, and:
thereafter came to- this country.. 'This finding cannot be reviewed upon
this proceeding, and must be taken as an: established fact. I have re.
examined the law.in.the light of these facts and am of. the opinion that
the case of Wan Sking v. U. 8. 140 U. 8. 424, 11 8up. Ct. Rep. 729,
is controlling upon-all questions presented upon the argument. I have
read the decision of Commissioner STroNg and concur with his conclu-.
sions, 'The petitioner was in Canada and could not legally enter this
country, Application denied. R i .

'Note. The marshal made return that he was nnable to exacnte the jndgment of the
oourt, for the reason that he had no money with which to pay the “head-tax” charged
by the Canadian government. ‘Due notice of this fact having been given to the depart-
ment of justics, and no funds having been provided, it was afterwards,.on motion of
the United States district attorney, ordered that the petitigner, Don On, be discharged

:

from custody.

Hay & Toop Maxura Co. v. VAN Dyre Krrrrive Co. ef al.

(Ctreuit Court, B. D. Wisconsin. March 5, 1892.)

1. PATENTS FOR INVENTIONS~~ANTICIPATION~-LADIES DRAWERS,
Letters patent No. 357,127, issned February 1, 1887, to. William F. Kneip, are for
an improyement in ladies’ drawers, in which each half of the garment is composed
of two pleces, one running the whole length, and being only wide énough at its
widest part to encirele the leg, and the other of a strip generally rectangular in
form, and attached at one of. its longer sides to the vertical rear edge of the body
portion of the larger piece, and at its lower end to the front margin of the main
iece, thus giving the fullness in the rear rendered necessary by the contour of the
ggure. Held, that the patent was anticipated by the Bradley pater{géNo. 198,505)
for a4 combination garment, the lower portion of which was constructed in substan-
tially the same manner.

8. BaME—COMBINATION GARMENTS. :

Letters patent No. 874,307, issned December 8, 1887, to the same person, claima a
combination garment, compfising body and leg portions, made continuous with
each other, the garment being separated at the back to a point above the waist
line, and having strips inserted in the back, and secured, at one of their longer
sides, to the edges of the main part of the garment, at their upper ends to both
rear edges of the separated main parts, and at their lower ends to the front edges
thereof, The specifications state that the upper ends of the strips are tapering,
and attached at both of thelr tapered edges to the margine of both adjacent edges
of the main parts, and that “it is obviously not essential that the top and bottom
ends of the Inserted pieces should be shaped exactly as shown,” and that in prac-
tice their form “will be modified to give a desired form to the garment, or to cor-
respond with modifications in'the shape of other parts.” Held, that this part of
the sgeciﬂcations was essentially descriptive of the invention, and as the claim,
thus broadened, would cover the Bradley patent and also the inventor’s prior pat-
ent, the same was anticipated by them.

In Equity. Bill by the Hay & Todd Manufacturing Company against.
the Van Dyke Knitting Company, Jobn H, Van Dyke, and John H.
Van Dyke, Jr., for infringement of 4 ‘patent. Bill dismissed.

. Poole & Brown, for complainant. ) ' .

Van Dyke & Van Dyke, for defendants.



