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criminal.  Sheghy v. Flaherty, 8 ‘Mont. 365, 20 ‘Pac. Rep. 687; 2 Dan-

iells, Ch. Pl. & Pr. 1620.  Other cases might be cited to the same effect.
Courts of equity, it is held by the supreme court in Re Sawyer, 124 U.
S. 200, 8 Sup. Ct. Rep. 482, will not restrain criminal proceedings. In
regard to the action of forcible entry and .unlawful detainer, High on In-
junctions (1st Ed. § 65) lays down the rule that, without some special
reasons indicating “certain and manifest irreparable injury,” a coart
will not stay an action for the - same; and says that when a party
comes into court seeking equitable relief he must come with clean hands,
and that one who has been guilty of a forcible entry does not so come
into a court of equity. Supporting these views are Crawford v. Paine,
19 Towa, 172; Lamb v. Drew, 20 Iowa, 15. It is said that allowing
this action to proceed might have the effect of ousting this court of
jurisdiction to try this cause. I do not say that would be an effect of
a judgment in the action of forcible entry and detainer should the de-
fendant recover judgment therein. But if it would, I should still sée
no reason for granting the injunction. Jurisdiction of a court, obtained
by fraud, cannot be sustained. Brown, Jur.§ 43, and note 3. The
ap.rélication for an injunction is denied, and the restraining order set
aside. ’ '

GircHRIST ¢ al. v. HeLENA, Hor Sprrines & S. R. Co. ¢ al.

» (Cireuit Court, D. Montana. February 25, 1892,

1. CoRPORATIONS—INSOLVENOY—UNPAID SUBSORIPTIONS—BET-OFF.

‘Where there are & number of different liens upon the property of an insolvent
railway company, a stockholder who holds & judgment against the company can-
not, of his own motion, or at the instance of one lien-holder, set off the amount
thereof against unpaid subscriptions on his stock, since the subscriptions, being a
trust for all creditors according to their equities, might be absorbed, in whole or in
part, by liens found to be superior to his judgmeat.

2. BAuME. . .
A stockholder in an insolvent eorporation owes nothing on unpaid subscrip-
tions, except so much thereof as may be neceasary, together with the other assets,
to satisfy the creditors; and heénce, before this sum is ascertained and demanded
of him, he cannot be compelled to set off the whole unpaid subscription againsta
jnd gn_xetxlxtdheld by him against the corporation, Eminert v. Smith, 40 Md. 123, dis-
unguished. . .

In Equity. Bill'by Thomas Gilchrist and others, partners, doing
business as Gilchrist Bros. & HEdgar, against the Helena, Hot Springs
& Smelter Railroad Company, the Farmers’ Loan & Trust Company,
and others, to enforce the lien of a judgment. The Northwestern Guar-
anty Loan Company, having intervened, filed a cross-bill, and the hear-
ing was upon a demurrer thereto. Demurrer sustained. For former
report, see 47 Fed. Rep. 598. C

Walsh & Newman, for plaintiffs. :

Toole & Wallace, A. K. Barbour, and H. G. McIntire, for defendants.
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Kxowwss, District Judge. Plaintiffs obtained two judgments against
the defendant Helena, Hot Springs & Smelter Railroad Company, a cor-
poration organized under the laws of Montana. These judgments, i is
claimed, were liens upon the property of said railroad company by
virtue of the provisions of section 707, Comp. St. Mont. p..824. Plain-
tiffs then brought an action in equity to have their said liens satisfied
out of the said property, and to be declared a prior lien to that of the
Farmers’ Loan & Trust Company, which they made a party to the ac-
tion.. Many other parties who have judgments against said railroad
company, claimed to be liens on the property of the same, were made
parties, It was prayed, among other things, that a receiver be ap-
pointed, etc.” The Northwestern Guaranty Loan Company, a corpora-
tion organized under.the laws of Minnesota, and Erastus D. Edgerton,
asked to be allowed to intervene in said action. This petition was
granted. The cause was removed from the state court to this. The
Northwestern Guaranty Loan Company filed its bill of intervention,
setting forth that the Helena, Hot Springs & Smelter Railroad Company
made, executed, and delivered to the Farmers’ Loan & Trust Company,
as a trustee, a mortgage upon its property to secure the payment of
some 150 bonds, of $1,000 each, of said railroad company; that 100 of
said bonds, amounting to $100,000, were sold to said intervener, who
is now the owner and holder thereof; that said railroad company has
failed topay said bonds, or the interest thereon, according to their terms,
and in accordance with the terms of said mortgage; that the said trustee,
‘the Farmers’ Loan & Trust Company, has failed to enforce the rights of
the said intervener in the premises, although requested by it in writing,
and the proper security for costs and expenses offered, as is required in
the mortgage deed aforesaid. Intervener asks to have the said mort-
gage foreclosed, and the property sold to satisfy said bonds. The bill,
also, among other things, sets forth that, in organization of the said
railroad company, W. E. Cullen, H. B. Palmer, C. G. Evans, and W.
H. Hunt - subscribed each, to the capital stock of said company, the
sum of $33,750, and one R. C. Wallace the sum of $15,000; that the
stock subscribed by the said Hunt was for the use and benefit of one
Williamn Muth, who is now the owner and holder thereof, to-wit, 337%
shares of said stock that no payment has been made on said stock sub-
scription. The b111 further shows that certain Judgxnents against said
railroad company held by W. C. Whipps and W. E. Cox and George
Green were purchased by them from the parties who obtained them, for
William Muth, who is now, in fact, the owner of the same, and claims
'them a3 & lien upon the property embraced in the mortgage. These
claims amount to near $3,000. It is alleged that the said railroad com-
pany is insolvent. The bill asks that these claims be canceled or offset
by an equal sum of the amount due by said Muth on his unpaid stock
subscription. ‘The said Muth demurred to this portion of said bill of
intervention, and the question is presented as to whether said unpaid
stock _subscription should be reduced by the amount of said judgments;
that is, so much thereof be offset against said judgments.
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The money which the said Muth owes said railroad company for un-
paid stock subscription is a trust fund, which should be paid into the
treasury of the company for the benefit of all the creditors. The debts
which the company owes to said Muth on these judgments is not of this
character. In the case of Sawyer v. Hoag, 17 Wall. 610, the supreme
court said, in a case in which the plaintiff, Sawyer, sought to compel
the defendant, Hoag, as an assignee in bankruptcy of an insolvent in-
surance company, to allow, as a set-off, a certain claim which he held
against the insurance company on the amount due from him on'a sub—
scription of stock to said company:

“The debts must be mutual,-——must be in the same right. The case before
us is not of that chiaracter. The debt which the appellant owed for his stock
was a trust fund, devoted to the payment of all the creditors of the company.
As soon as the company became insolvent, and this fact became known to
the appellant, the right of set-off for an ordinary debt to its full amount
ceased. It became a fund belonging equally in equity to all the creditors,
and could not be appropriated by the debtor to the exclusive payment of his
own claim. It is unnecessary to go into the inquiry whether this claim was
acquired before the commission of an act of baunkruptey by the company, or
the effect of the bankruptcy proceedings. The result would be the same if
the corporation was in the process of liguidation in the hands of a trustee, or
under other legal proceedings. It would still remain true that the unpaid
stock was a trust fund for all the creditors, which could not be applied exclu.
sively to the payment of one claim, though held by a stockholder who owed
that amount on his subscription.”

This rule was affirmed in Scammon v. Kimball, 92 U. S. 867; Scovill
v. Thayer, 105 U, 8. 152; and Patterson v. Lynde, 106 U. 8. 519, 1 Sup
Ct. Rep 432,

It is evident, from these decisions, that Muth could not himself offset
the amount of these Jjudgments against him for unpaid stock due from
him to said railroad company. Now, can the company, or a creditor
of the company, having a lien vpon its property, compel him to credit
the amount the company owes him upon these judgments, to the extent
of the same? In order that one debt may be offset against another, the
debts must be in the same right. But the supreme court, in the cases
referred to above, say they are not in the same right. If Muth should
be required to pay his subscription of stock to the said railroad company,
the amount so paid might not be devoted to paying his debts against the
company. ‘It would be devoted to paying the claims of those who had
the right to be first paid after the property of the company is exhausted,
or to all the claims pro rata. There are in this case quite a number of
judgments claimed to be liens against the property of the railroad com-
pany. Suppose it should turn out that there was not enough property
belonging to the railroad company to satisfy the liens which are prior to
those it is alleged the defendant Muth owns, then would not the subscrip-
tion of stock of Muth be devoted to first paying off these liens under the
decisions of the supreme court above referred to? I think this must be
true. The rule to be established in such a case must be a general one,
and apply to all similar cases. If it should appear that there might bé
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cases in which the unpaid stock, if paid to the company, would not go
to liquidating the claims of this stockholder who has not paid his sub-
geription, I am sure there would be no right in any one to have the sum
due the company to any extent set off against the debts such company
might owe such stockholder. There might be cases where equity would
decree such a set-off. If the party owning the claims against the com-
pany. was notoriously 1nsolvent and there would be no chance for the
unpaid subscription of stock of such a stockholder being liquidated, and
hence.no fund could arise for the paying of the claims which would be
prior to his claims, then a court of equity might decree that these claims
of such unpaid stockholdershould be treated as a payment upon the un-
paid stock subscription. Under such circumstances, a joint claim is
sometimes allowed. to be a set-off against an individual claim, although
they are not held in the same right. Story, Eq. Jur. §1437 1437a.

How far a court of equity might go, if such a case were presented, I am
not 'now prepared to say. But no such case is here presented It is
not alleged that William Muth is insolvent. ‘

It ggems to be the approved practice in the courts of the Umtedl
States for a creditor of 4 ‘corporation, who has an unpaid claim against'
the same, and the property thereof is exhausted, to bring an action in'
the: nature of a creditors’ bill to compel a stockholder to pay in his un-’
paid subecriptlon of stock.” Brown v. Fisk, 28 Fed. Rep. 228; Patter-
son v.' Iynde, 106 U. 8. 519, 1 Sup. Ct. Rep. 432. And this action
may be brought against one stock subscriber. Haich v. Dana, 101 U.l
8. 205, - This bill s allowed to be filed only after a judgment against
the co,rpomtlon, or when it is known to be insolvent. Then the suit is
brought in such & way as to allow all parties who are creditors of the
corporation to come. in and be parties to the action, and share in its
results, It would seem that, in this case, the 1ntervener contemplated
some such relief as is prov1ded in a ereditors’ bill, and yet there is no
provision .for other creditors to join in asking such relief. There is
no aliegation that there has been any demand on Muth to pay his un-
paid subscription. of stock. Undoubtedly this demand can be made by
a court of equity in behalf of the creditors, but before any demand can
be made there must be ascertained, approximately, at least, how much
Muth would be required to pay on his subscription. In 'the case of
Scovill v. Thayer, supra, the supreme court said: _

“The defendant owed the creditors nothing, and he owed the company
nothing, save.such unpaid portion of his stock as might be necessary to sat-
isfy the claims of the creditors. Upon the bankruptcy of the company, his obli-
gation was to pay to the assignees, upon demand, such an amount, upon his
unpaid stock as would be sufficient, with the other assets of the company, to
pay its debts, 'He was under no obligation to pay anything until the amount
necessary for him to pay was, at least, approximately ascertamed Until
then his obligatlon to pay did not become complete. »

There i8 no: allegatlon that in any Way would show that it is yet as-
certained how much Muth would be called upon to pay on his unpaid
subscription of .stock. The requiring -him to set off the claims he has
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against the company in part liquidation of his subscription of stock
would, in effect, be requiring him to pay the comipany so much of
his subscription. I do not think the time has come when this can be
done.

It is claimed that the case of Emmert v. Smith, 40 Md. 123, is an
authority in point justifying the proceedings sought in this case. In
that case the property of the corporation had been converted into money
under a sale made by trustees in pursuance of an order of court, and
the contest was as to the distribution of the proceeds among the cred-
itors. In that case the court says:

“In the distribution of this fund in equity the creditors are severally act-
ors, and each entitled to set up any equitable defense against each other.
The provisions of the statute, without undertaking to prescribe any specific
modo of recovery, make the stockholders of the company individually re-
sponsible to the creditors, and were designed for the relief of the creditors,
and to afford them an ample and expeditious remedy before any forum com-
petent to administer the law.”

There is no statute in Montana which makes the stockholders of a
railroad corporation individually liable to the creditors of the same for
unpaid subscriptions of stock. In the case of Terry v. Little, 101 U. 8.
216, the supreme court gay: “The individual liability of stockholders
in a corporation is always a creature of statute. It does not exist at
common law.” It will be seen that, while that was a different proceed-
ing from that now presented in this case, there was also a different ele-
ment for consideration, namely, the individual liability of a subseriber
of stock to a creditor. 1t would seem, also, that in that case the court
did not consider the precise point presented in this,~—namely, the right
to have an individual claim against a corporation set off against an un-
paid subscription of stock,—but whether this could be done without
calling in all of the other stockholders who were indebted to the com-
pany for unprid subscriptions of stock, and the liability of each deter-
mined, and only the amount each was required to contribute and pay
in so as to liquidate the debts of the company determined. The court
held that it could. That case, however, I do not consider in point in
.this case. For these reasons I think the demurrer should be sustamed,
and it is 8o ‘held.
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CaArFIN ¢t al. v. HuLL et al.

(Circutt Court, E. D. Missouri, E. D, March 5, 1893.)
»
1, REs JupicaTa.
In 1840, for a consideration pald by the husband of C., a deed of land was executed
- toa trustee in trust for C., which by mistake vested only a life-estate in C., re-
mainder to her children, or, in default of children, to her right heirs, the intention
being that & fee should be vested. Thereafter an dction was brought to reform the
deed, in which the trustee and other parties to the deed, but not the contingent re-
mainder-men, were made parties. Before final decree therein, the husband of C.
died. Held, that the trust became executed by the statute of uses, and the trustee
- had:no further duties to perform, and the decree thereafter entered was not bind-
ing on the contingent remainder-men, they not being represented in the action.

2. Resvrring TRUST—FRAUD OF AGENT,

H,, while acting as confidential agent in charge of property, both under C. and
the trustees under C.’s will, acquired full information of a defect in C.’s title, and
the:dntention of C. and of the trustees to acquire the outstanding title, or to contest

. its yalidity, but secretly purchased such title in the name of another, and by his
conhivance caused the terants of the property to attorn to the person to whom the
outstanding titie had been conveyed. Held, that he would not be allowed to profit

. bx hi's‘,purqha,se, but would be treated in equity as holding the title for his principals,

8. BaME. .
-~ ‘No¥ will the heirs of an attorney who was ‘jointly interested with H. in the pur-
. chasey a&nd conducted all the negotiations with full knowlege of H.’s relations to
C., stand in any better position than H.

4, TrigTEEs--DUTIES AND LIABILITIES. - : :
!The testamentary trustees under C.’s will were given full power to sell, mort-
. gage, and lease, and reinvest the proceeds, in their discretion. Heid, that they had
‘power to buy in an outstanding claim as a cloud on their title, and could maintain
-the.action against H. and the others to charge them as constructive trustees, and
in such action defendants would be charged with the rents and profits, and credited
with ‘all ‘expenditures for taxes, insurance, and improvements, and the sums ex-
pended in:purchasing the outstanding interests. .

In Equity. = In the opinion by BrEwER, J., on demurrer to the bill,
(89 Fed. Rep. 887,) the facts were stated as follows: '

“In 1840, one William Myers was the owner of the property in question.
For a gonsideration of $4,000 paid by Elijah Curtis, a deed was execated by
Myers and wife to one Samuel Russell in trust for Mrs. Curtis. The deed,
as drawn and executed, vested a life-estate in Mrs. Curtis, and the remainder
in her’right heirs. It was so drawn and executed through a mistake of the
draughtsman; the intent of all the parties being that the fee should be vested,
and not a life-estate, and that Russell, who do held the title as: trustee for
Mrs. Curtlis, could, with his cestui que trust, convey the fee, - After the deed
had been so executed and recorded, in 1843, the mistake having been dis-
covered, proceedings were had in the circuit court of St. Louis county to cor-
rect that deed. A decree was entered that it be reformed so as to express
the intent of the parties, and vest a fee instead of a life-estate. To that pro-
ceeding Mr, and Mrs. Cuartis, Mr. Russell, the trustee, and Mr. and Mrs,

* Myers, the grantors, were parties. The heirs of Mrs. Curtis were not made
parties. By subsequent conveyances, the title vested in Mrs. Curtis and Mr,
Russell, her trustee, passed to one Edward Chaffin, in 1850. He entered,
took possession, and remained in possession until his death, in 1883, There-
after the present complainants, holding under his will, took possession, and re-
tained it until 1886. Mr, Curtis, the husband of Mrs. Curtis, the party who
paid the money, died in 1843; but Mrs. Curtis lived until 1884, when she
died, leaving no children. Mr. Chaffin during his possession became aware
of the fact that, inasmuch as the heirs of Mrs. Curtis were not made parties
to that decree of reformation, they had, at least, an apparent title to the re-



