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could be taken, and that, therefore, it comes within the terms of the
sixth section as above quoted. They then. contend that the case is not
taken out of the provision of the statute by force of the words, “unless
otherwise provided by law,” for the reason that the section above quoted
from the act of 1888 prohibits, but does not provide, an appeal. From
$his it follows, so the argument runs, that the act of 1888 is so far in-
consistent with the sixth section of the act of 1891, and is consequently
repealed by the fourteenth section of that act. There are, as it seems to
us, several defects in this argument. In the first place, an order re-
manding a cause to a state court is not a final decision in the case, within
the meaning of the act. McLish v. Roff, 141 U. 8. 661, 12 Sup. Ct.
Rep. 118; Railway Co. v. Roberts, 141 U. 8. 690, 12 Sup. Ct. Rep. 123.
Compare Railway Co. v, Wiswall, 28 Wall. 507; Morey v. Lockhart, 123
U. 8. 56, 8 Sup. Ct. Rep. 65; Railway Co. v. Thouron, 134 U. 8. 45,
10 8up. Ct. Rep. 517. The words “final decision” cannot be held to
include & remanding order,—First, because it is not a decision, but a
“refusal to hear and decide;” and, secondly, because it is not final,~—that
is, it is not decisive of the cause. To say that it is final because no ap-
peal could be taken from it is clearly inadmissible. If the statute were.
to be so read, then it would include all interlocutory decrees; and the
grant of :an appeal from such decrees, given by the seventh section of
the act, would be superfinous. Still further, even if a remanding order
be held to be included in the words “final decision,”it is still within the
exception of the statute. The words “otherwise provided” do not im-
ply an affirmative provision or grant of jurisdiction. A “provision” of
law may be prohibitive as well as permissive. ‘We are therefore of
opinion that there was no error in the action of the judge who disallowed
the appeal, and that this petition must be dismissed.

NorTHERN Pac. R. Co. v. GLASPELL.

{Cireuit Court of Appeals, Bighth Circuit. PFebruary 8, 1893)

AFPPEAL T0 COURT OF APPEALS—ATPPEAL TO SUPREME CoURT PENDING.

Act Cong. March 3, 1891, while it does not confer upon one party the right to
carry a cause before two appellate courts at the same time, does not confer upon
him the power to defeat the right of appeal by the other party to the circuit cours
of appeals upon the merits, by taking an appeal or writ of error to the supreme
court upon the question of the jurisdiction of the trial court; and, in case of such
separate appeals, the cause will be continued in the ciréuit court of appeals, to
awaif the decision of the supreme court upon the question of jurisdiction.

Error to the Circuit Couit of the United States for the District of North
Dakota. S - .

Motion to dismiss writ of error for want of jurisdiction. Overruled.
For former report, see 43 Fed. Rep. 900. .

Edgar .W. Camp and Samuel L. Glaspell, for the motion,
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John C. Bullitt, Jr., W. F. Ball, and Jokn 8. Watson, opposed.
Before CALDWELL, Circuit Judge, and SHirAS and THAYER, District
Judges. ‘

Suiras, District Judge. In February, 1885, Albert H. Glaspell
brought an action in the district court of Stutsman county, in the then
territory of Dakota, against the Northern Pacific Railroad Company, to
recover the sum of $14,000 as damages alleged to have been caused by
misrepresentations in regard to the quality of certain lands sold to him
by the company. Upon the admission of North Dakota as a state into
the Union, the cause was transferred, at the request of the railway com-
pany, over the objection of the plaintiff, into the United States cir-
cuit court for the district of North Dakota, and, upon a trial had be-
fore the court and jury, a verdict was rendered in favor of the plaintiff
for the sum of $1,120, and on June 1, 1891, a judgment was entered
upon the verdiet. On June 16, 1891, the plaintiff, Glaspell, sued out
a writ of error to the supreme court of the United States for the purpose
of presenting the question of jurisdiction, his contention being that the
transferal of the cause from the state to the federal court was without
warrant of Jaw. The record was duly certified and filed in that court.
On the 30th day of July, 1891, the defendant company, alleging errors
occurring on the trial of the case upon the merits, sued out a writ of er-
ror to this court, and in due time the record was filed with the clerk.
On the 28th of January, 1892, the plaintiff, Glaspell, filed in this court
a motion to dismiss the writ of error, on the ground that this court is
without jurisdiction, for the reason that the action is pending before the
supreme court upon the writ of error taken upon the question of juris-
diction, which was duly issued and served before the writ to this court
was allowed. In support of the motion, counsel cite the case of McLish
v. Roff, 141 U. 8. 661, 12 Sup. Ct. Rep. 118, in which it is held that
under the provisions of the act of congress of March 3, 1891, an appeal
or writ of error upon the question of jurisdiction cannot be taken to the
supreme court until after final decree or judgment in the trial court;
that, when such final determination is had, then the defeated party must
elect whether he will rely alone upon the question of jurisdiction, and
take his appeal or writ of error to the supreme court, or carry the whole
case to the court of appeals. It is clear that the supreme court had in
mind, in this construction of the statute, only the question whether one
party could carry a case into two appellate courts at the same time, and
was not giving the rule that is to obtain when, as in the case before the
court, the one party seeks an adjudication on the question of jurisdic-
tion, and the other upon questions affecting the merits of the contro-
versy. If it should be held that the suing out a writ of error to the su-
preme court upon the question of jurisdiction by the one party bars the
right of the other to bring the case to this court upon the other questions
involved, then it is possible to defeat in every case an appeal to this court.
All that is needed is to raise, by proper plea, a question of jurisdiction,
and then the party who is successful in the trial on the merits can at
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once assign error on the point of jurisdiction, and thus -carry the cause
to the supreme court, and retain it there until the time for appeal. to
this court has expired, and so defeat the main purpose for which the
act of March 3, 1891, was enacted. In our judgment, each party may
exercise the right of appeal created by the statute.

Before the enactment of the act of March 8, 1891, in all cases com-
ing within the jurisdiction of the gupreme court, double appeals could
be taken; that is to say, each party could prosecute an independent ap-
peal or writ of error in the same cause, and the one did not defeat the
other. - . True, the cause upon both appeals or writs would be before the
same appellate court; but the fact that the case may, upon different is-
sues, be pending before two courts at the same time, is not an insuper-
able objection to taking jurisdiction. Under the provisions of section 7,
Act March 3, 1891, an appeal may be taken to this court from an order
granting or continuing a preliminary writ of injunction, and the pro-
ceeding in other respects remaing in the circuit court, which has the
right to stay the cause or not, as it may deem best. In such cases the
cause is pending in two courts at one and the same time, not, however,
upon the same question or issue; and the taking jurisdiction by the one
court of a question properly determinable by it does not necessarily bar
or defeat the jurisdiction of the other court.

If the.contention of the counsel for Glaspell is correct, then it would
follow, that, if the railway company had sued out its writ of error to this
court before he had taken the case to the supreme court, his right to
present the question of jurisdiction would have been lost, because the
railway company does not bring up that question, and Glaspell could
not have based a writ of error to this court upon that point. The act of
March 3, 1891, isto be construed reasonably, and insuch a manneras to
secure to litigants the rights of appeal which it was clearly the purpose
of the statute to confer upon them. Is it not clear if one party should
bring a case into this court upon errors affecting the merits of the con-
troversy, and, afer the jurisdiction of this court had attached, the other
party should sue out a writ of error to the supreme court upon the ques-
tion of the jurisdiction of the trial court, that the later proceeding would
not defeat the right of this court to hear, at the proper time, the errors
assigned touching the merits; and, on the other hand, ought the fact
that the one party had rightfully brought the case to this court on er-
rors assigned touching the merits be allowed to defeat the right of the
other party to present the question of jurisdiction to the tribunal which
the statute makes the final arbiter of such questions? The act of March
3, 1891, as is expressly ruled in McLish v. Roff, does not confer upon
one party the right to carry a cause before two appellate courts at one
and the same time; neither, in our judgment, does it confer upon one
party the power to defeat the right of appeal upon the merits secured by
the statute, by taking an appeal or writ of error upon the point of the
jurisdiction of the trial court. All practical difficulties can be avoided
by giving to each party the right to appeal to the court having the juris-
diction of the question or questions he desires to have reviewed; but
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when the appeals have each been perfected, and the rights of each liti-
gant have in this respect been secured, then it will be for this court to
determine whether it will allow a hearing before it until the question of
jurisdiction has been adjudicated by the supreme. court.

Entertaining these views, we hold that this court is not without juris-
diction in the case, and the motion to dismiss is therefore overruled, at
cost of the defendant in error, and the cause will be continued awaiting
the decision of the supreme court upon the question of jurisdiction.

SareENT v. KINDRED, (two cases.)

‘(Circuit Court, D. North Dakota. March 8, 1802,

1. ADMISSION OF TERRITORIES—TRANSFER OF CAUSES.

The proviso to the enabling act of February 22, 1880, (25 St. ¢. 180, § 28,) admit-
ting North Dakota, South Dakota, Montana, and Washington into the Union, that
transfers of actions pending in the territorial courts shail not be made to the fed-
eral courts except upon written request of one of the parties filed in the proper
court, and, in the absence of such request, such cases shail be proceeded with in
the proper state court, was intended to permit parties to proceed in the state courts
in all cases where such courts have concurrent jurisdiction, unless one of the par-
ties invoked the jurisdiction of the federal courts in cases of a federal character.

2. SAME—APPLICATION.

The “proper court” in which to flle a request for a transfer is the court where

the files and records of the case are found at the time the request is to be filed.
8, SaME—TiME OF MAKING.

The request for a transfer cannot be filed at any time before trial, but must be
made before the party making the request has voluntarily and actively invoked the
jurisdiction of the state court. Defendant, by submitting to the state court a mo-
tion for continuance, and an order setting the cause for trial at a following term,
loses his right of transfer. :

At Law. Two actions. Motion to remand. Granted.
W. F. Ball, for plaintiff.

Seth Newman, for defendant.

Before THoMA8, District Judge.

TroMAs, District Judge, At the time the state of North Dakota was
admitted into the Union, on the 2d day of November, 1889, these two
actions at law were pending and at issue between the above-named par-
ties in the territorial district court in and for Cass county, D. T. Both
actions were regularly upon the jury calendar for trial in the state court.
The district court in and for Cass county, state of North Dakota, be-
came the successor of said territorial court for the trial and determina-
tion of such cases as were properly transferable to that court by opera-
tion of law. From the transcript of these cases, filed in this court, it
appears that both of the cases were properly upon the jury calendar for
trial in the state court after the admission of the state, and that at the
June term of the state court for 1890 the defendant made a motion in
each case, based upon affidavits, for continuance over that and to the



