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course hag been in fact pursued, but the record now before us fails to
show it, and hence we are compelled to dismiss the appeal, because it
is not made to appear that Louis Fitsgerald has any interest in the con-
troversy, or any right to take an appeal from the order dlrectmg pay-
ment to be made of the claim of Mrs. Kvans. .

LAS’I‘ CHANCE Mm Go v. BUNKEB Hn.n & 8. MINING & CONCENTRAT-
.1ne . Co.

(Cifrcwlt Court, D. Idaho Feobruary 29,1892.)

WATIR-RIGHTS—CHANGE oF PLACE oF Usk.
The appropriator of water, to be used at a specified place for the purpose of op-
za ting machinery and other works, after so using and returning it to its original
annel, cannot change the place of use, to the damage of » subsequent appropri-
- ator lower down on the stream.

(Syllabus by the Court.) ' .

 W. B. Heyburn, for‘plavintiﬁ'.‘
McBride & Allen, for defendant, .

Bearry, District J udge This cause is submltted .upon an agreed
statement of facts, from which it appears that the defendant, during
the months of February, April, and May, 1886, located three water-nghts
on Milo creek, in Shoshone county, Idaho, the water of which was con-
ducted by separate ditches to defendant’s ore milling plant, known as
the “Old Concentrator;” that after being there used for the purpose of
concentrating the ore from defendant’s mine, and running the machin-
ery connected with the mine and works, it was turned back into the
natural channel of said creek; that it thereafter continued to flow therein
unclaimed, until in the. month of June, 1889, the plaintiff, at a point
on said creek some distance below where defendant so returned it, lo-
cated 2,000 inches thereof, and thereafter continued to use it for mlllmg
purposes, in concentrating the ore from its mines, until July, 1891,
when the defendant, at a point on one of its ditches above its mill, so
constructed a flume a8 to carry all the water of said creek, during 'the
season of low water, around and beyond the place of appropriation and
diversion by plaintiff, and thereby prevented plaintiff from any use
thereof; and that all such premises. and water-rights are situated upon
the pubhc lands of the United States.  Under such, circumstances, can
the defendant, as the prior appropriator, now so change the place of use
of such water as to depnve the plaintiff thereof? is the question for de-
termination.

With the' first development of . tbe Paclﬁc coast by the American
pioneer, water became an 1nd1=pensable factor in mining, agricultural,
and .other material interests, and with its early use began the formula-
tion of rules for its regulation. Those rules were by the . courts and
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legislatures first followed, then adopted as laws, and subsequently were
ratified by eongress by act' of 11866. Among the first of such rules,
which has ripened into law, was'that favoring the prior actual appro-
priation made for some useful ‘purpose. The use, however, was to be
a reasonable one, and,'as far as possible, be consistent with a use by
others -:Prior possession did not imply authority to take what was not
needed, or, by prodigality, waste what others might profitably utilize.
That such equitable rule might be enforced, it became necessary that some
notice, or acts equivalent to notice, should be made of the claim. To
this in time were added the positive requirements of a written notice,
with full details of the amount, nature, and: place of diversion and use.
These general principles were, prior to the inception of the rights in-
volved in this action, incorporated into the laws of this state, which,
in pursuance of those-of congress, must govern all water-rights located
upon the:public lands and streams of the general government. By sec-
tion 8160, Rev. St. Idaho, itis provided that the appropriator of water
ntust’ post “a notice in writing +* -* * gtating therein” the amount
claimed, “tle purpose for which he claims it, and the place of intended
use.” -This requirement.is designed less for his protection than as a notifi<
cation to others of what is left unclaimed which they mdy appropriate.
It would follow that when an: appropriation is made with full knowl-
edge of prior rights, and in entire subordination thereto, it.is as much
entitléd to protection against theaggressions of a prior claimant as the
latter would ‘be against subsequent intrusions. -Also it is' provided, by
section 8156 of said statute, that “the appropriation must be for .some
useful-or beneficial purpose, and when the appropriator ceases to use it
for such purpose the right ceases.” These sections together would seem
to lead to the conclusion that, when an appropriator ceased: to use the
water at the place and for the purpose by him designated, he would be
precluded from using it elsewhere or otherwise, and his rights concern-
ing it would terminaté.” I think, however, a more liberal construction
is Justiﬁed and, to render these rights of any permanent or material
value, is ‘demanded. The use for which the water is appropriated and
to whlch it is applied is an 1mportant factor in the construction of the
statate. The controlling question, in any case, is whether subsequent
locators have had such notice of prior rights, and their extent and eﬂect
as would guard them against making mvahd locations.

* In illustration, suppose some certain amount of water is approprlated
to be used as a power by its conversion into stéam; or, by combination
with other elements, is to be converted into articles of merchandlse or to
be used upon some certain tract of land for the purpose of irrigation.
Should the appropriator be precluded from thereafter changing either or
both,—its use, or the place thereof? The reply must be in the negative;
for in all such cases the purpose of the appropriation is such that no
subsequent appropriator can thereby be misled to his injury. Distinct
notice is given in such cases, not only that so much water is drawn from
the public supply, butthat its appropriation is such that it cannot be used
asecond time. Itisa motiee that'so much water is practically destroyed,
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—1is eliminated from existence as water. A subsequent locator has act-
ual notice that this amount of water is withdrawn from all public
claim, is absorbed, and has become a vested right.. He cannot base
any claim upon it, or upon any expgctation that, some time in the future,
it will become the subject of appropriation. Should such prior right
be subsequently forfeited, he gains nothing thereby, as his rights are
measured alone by what he could, and actually did, claim at the time
of his appropriation. Neither does he lose anything, nor is he in any
way damaged, should.the first appropriator change his use, or the
place thereof, for, in either event, he still has left all he ever claimed,
or was entitled to claim. The appropriation of water for placer mining
purposes, at some specified place, involves a somewhat similar prinei-
ple. It is such an actual appropriation of a definite amount, and for
such purpose, as,in the nature of things, must operate as a notice to all
that its place of use must, from time to time, as the ground is worked,
be changed. Should one use the water after it passes from the works
of the prior claimant, he must do' so at his own risk, and he cannot
complain that changes are made which he had full notice would likely
occur; In this action, however, the facts are quite different. In 1886
the defendant located the water, specifying that it was to be used at its
mill for the purpose of power in operating machinery and in concen-
trating oreg, and in pursuance of such notice conducted it to such mill,
and, after there so using, returned it to the original channel of the stream
from which it had been taken, and practically undiminished in quan-
tity or -deteriorated or changed in quality. The use made of it was
purely usufructuary, and in no sense partaking of the nature of owner-
ship in the water. The defendant, by its declarations and acts, in ef-
fect said to the world that the only use it had for the water was at
the. place and in the manner specified, and that, when so used, it had
no further claim upon and abandoned it. Under such circumstances,
there was neither direct nor implied notice that it would be used else-
where or for other purposes by defendant. On the contrary, the public
was justified in- believing that defendant had made the only use thereof
intended; that thesame would continue; and thatin the future it would
be returned to the creek as it had been.  Would it not follow, from
such facts, that plaintiff, in claiming the water after its return to the
creek, was fully justified? If justified in such claim, then protection
thereof> must follow. If the defendant’s position is sustained by the
law, it would follow that the prior appropriator would, in all cases, so
absolutely control the water, to the extent of such appropriation, that
no other person could thereafter attempt any permanent use of it, ex-
cept ‘at great risk of loss, even when-such use would not damage the
first appropriator. Suppose, in this case, the stream below defendant’s
mill were lined with ore-mills, sll operated by the same water, as it
passed from the wheels of -one mill to the next below, and all by ap-
propriations subsequent to defendant. Upon defendant’s theory, all
such mills may . be closed, and utterly destroyed, whenever the latter
concludes to modify its plans, and divert the water elsewhere. Such a
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rule, I am firmly convinced, is counter to the policy of the law. In-
stead of developing the country, it would block its progress. Instead
of utilizing, as generally as possible, nature’s elements for the public
good, it would subject them to the arbitrary will of any individual who
might first assume a claim to them. It would be an extension of the
maxim, “first.in time, first in right,” far beyond the limits of equity or
justice. In this case the facts are not limited simply to the appropria-
tion of the water, its use and return to the stream by defendant, but
such saius continued for over three years before plaintiff located, and
thereafter continued for over two years to use it, without objection by
defendant, and before the latter attempted, through the means stated, to
mterfere therew1th

‘Even if defendant’s ongmal claim of the water, its use and return to
the stredam, without any notice or reservation, direct or implied, of any
other use, did not constitute a release of further claims, it certainly
should be held "that ‘the coritinuation of such status for over five years
must operate as an abandonment of any further or different claim than
that exercised.  In.view of all. the facts, the doctrine. urged by the de-
fendant cannot be acceded to, unless it is sustained by most potent j ju-
dicial anthority.” From those cited, and from others, it appears, in
Maerig v. Bicknell, 7 Cal. 261 that the court distinctly held that a prior
appropriator could change the place of use as against a subsequent ap-
propriator, but how this question was involved is not apparent; for the
important question, as stated by the court,—and the only one shown by
the facts,—was whether the plaintiff, who had cut a ditch for drainage,
could, after defendants had cut another to appropriate the water, use
the water as against defendants. It was held he could not, because,
prior to defendants’ appropriation, be had neither used nor avowed any
intentions to tise it. In Davis v. Gale, 32 Cal. 26, and Correa v. Frietas,
42 Cal. 842, the prior appropriation was for the purpose of working
placer mining ground, and it was held that the place of use could be
changed ag against subsequent appropriators. In Woolman v. Garringer,
1 Mont. 535, the defendants having located water to be conducted 27
miles for mining purposes, the plaintiffs, within three months thereafter,
located the same, upon the theory that defendants had not made an act-
ual use thereof, or conducted it from the stream, or given due notice of
their intention to do so, prior to plaintiffs’ appropriation. The cases
above cited were quoted and approved and the court further added
that—

“The notice posted on the stream, of the appropnation of so much water
for general mining purposes, and the immediate entering upon the * * *
construction of the dam and diteh, * * * weresufficient to put the plain-
tiffs on their guard, * * * and to apprise them of * % * defend-
ants’ supenor rights. The plaintiffs could acquire no other than a mere
privilege or right to the use of the waste water, or, at most, but a secondary
and subordinate right to that of the first appropriators, and only such as was
liable to be determined by their action at any time, unless the water had been
‘turned back into the original channel after it had been used, and answered

Vv.49F.00.6—28
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the purposes of the first appropnators, thhout any intention .6f recapture,
and thereby became publici juris.”

In Eddy v. Simpson, 3 Cal. 249 the defendants after using water for
mining purposes, let it escape’ lnto plaintiffs’ creek and subsequently
attempted to teclaim it, which it was held could not be done after plain-
tiffs ‘began’ uding it. In Ortmioni v. Dizon, 18 Cal. 36, the defendants
first appropriated the water as-'a mill-power. Plaintiﬁ's.subsequently,
by a ditch above the mill, used the 'water for mining purposes when the
mill was not- running. Still later defendants took out a ditch above
plaintiffs, and ‘conducted the 'water away for mining purposes. = The
court held defendants could not thus change its use; that—

“The measure of the right, as to extent, follows the nature of the appro-
priation,. or the:'use: for which it is taken.. If A. erects a mill on a running
stream, this shows an appropriation of the water for the mill; but it he suf-
fers a portion.of the water, or the hody of.it, after running . hhe mill, to go
down its acciistomed course, we do nof. see whv persons | below. may not as
well appropriate this residuum as hé ‘could appropriate the’ first use. It may
be true,as » ¥ * argued that he may change the use, ahd even the place
of using; but thée'concession does not help the mgument, for the questwn is
not how he may use his own, but what is-his own.” :

~ In Water Co: v. Powell, 84 Cal. 109, the plaintiff havmg first cons

structed a dam to utilize the water'it claimed the defendants then took
up some mining'ground'on the creek ‘above *sueh dam. - The bed of the
creek became o ﬁlled with debris” from the mmmg operations of third
parties that it was necessary for plaintiff to raise its dam to make any
use of the ‘water it had first appropnated and this resulted in backing
the water over defendants’ mining- ground. In holdlng that plamtlﬂ'
could not so raise its dam, the court said:
" “Its right to appropriate and use said water in the manner adopted, and to
the extent 'of the appropriation, would not: prevent other parties from ac-
qmrmg rights in the surplus water, or in the bed and: banks of the stream,
or in the adjacent lands, to any extent which should not: interfere with the
rights before acquired. * * . *%. When the right has once vested in the de-
fendants, the plaintiff i is no more ]ustlhed by extending its own claim, or
changing the measure of ‘appropriation, or interfering with the full enjoy-
ment of the right vested in the defendants, than defendants would be in en-
croaching upon the priorrights of plaintiff.”

In' Piactor v. Jennings,’8 Nev. 87, it is held—

“That the rlghts of each [approprxal:or] are to be determined by the condi-
tions of things at the time he makes his approprlatmn Ko far is this rule
carried that those who were prior to him can in no way change in extent
sheir use to his prejudlce. but are llmxted to the.right QnJQde by them when
he secured his.” .

It may be urged, as to some of the abéve noted Cases, that they only
determlne that subsequent rights gannot be molested, dnd do not estab-
lish any rule by which it can be held, in ‘this case, that plaintifl’s ap-
propriation, was lawful.. Certamly it must be conceded that, if it was
-unlawful, it eannot be protected, and defendant may do with the water
‘what it Wlu, but; without restating the facts; if underthem the plaintiff
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wag not justified in making the claim it did, it would be difficult to
imagine a case in which the water of a stream, once used as it was by
defendant in this case, could ever be safely approprlated by a second
party for any use whatever.

When defendant’s water locations were made, section 8 of the act ap-
proved February 10, 1881, (11 Sess. Laws Idaho, 267,) was in force, as
follows: -

“The appropriator, or his or their successors in interest may change the
place of diversion, if the rights acquired by others are not thereby interfered
with, and no injury to others therefrom result, and may also extend any
ditch, canal, flume, pipe, or other conduit to points or places beyond such as
may have been designated or' first used, saving the rlghts which may have
acerued prior to such extension.”

The plaintiff claims that, as defendant’s rights were acquired under
this section, its rights now are so controlled, as against plaintiff, by the
last clause, that no change of the place of use can be made. But long
before plaintiff made its location this section was revised into section
3157, Rev. 8t. Idaho, as follows:

“The person entitled to the use may change the plnce of dlversion, if oth-
ers.are not injured by such change. and may extend the ditch, flume, pipe, or
aqueduct, by which the diversion is made, to places beyond that where the
first use was made.”

Whatever rights this revised section confers would accrue to defend-
ant, and the defendant now relies upon this section in support of its
right to make the change complained of. This position is fortified by
the fact that the clause in the old statute prohibiting such change is
omitted in the new. While it is evident that the legislature was simply
aiming to exactly follow and adopt section 1412, Civil Code Cal., I
think that it designed, by the statutory change, to permit the prior ap-
propriator to change the place of use, as against a subsequent appropri-
ator; but that it intended this to be done in all cases, regardless of the
facts, is quite a different proposition. I still think it was designed that
this extended liberty should include those cases, as above stated, in
which the use of the water amounted to its absorption, or it was such
as to imply notice to all that such change could be reasonably expected,
and to exclude cases like the present, where it is appropriated and used
for a specific purpose, and then abandoned. That the waters of the
country may be monopolized by the few first comers, when they may be
made to serve the many, would be an impntation of such improvident
and inequitable legislation as should not be indulged, save upon over-
whelming conviction. 1t miust be concluded that plaintitl is entitled to
protection for its ‘water-right claim, its right thereto quieted, and defend-
ant perpetually enjoined from mterfermg therewith, and 1t 1s now 8o or-
dered.
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MARVIN 9. MaysvinLe St. Rarroap & Trawsrer Co.

(Cireuit Court, D. Kentucky. January 18, 1892.)

L DeATH BY WRONGFUL AOT-—RIGHT oF AGTION—PARTIES.
The right of action for damages given by Gen. St. Ky. o. 57, p. 550, to the per-
sonal representative of “any person” whose life is lost by the nevhgence of a rail-
- .road company, etc., to be pursued “in the same manner that the person himself
. might have done for any injury where death did not ensue, ” is not confined to de-
' cedents who were citizens or residents of Kentucky, nor to personal representa-
tives appointed in and by the state of Kentucky.

2. Smm—Assms—ADmNrs’muxox
.- Buch right of recovery is not an asset.upon which admmistranon, in the cage of
& non-resident, can be obtained in Keéntucky.

‘At Law.  On demurrer to complaint. ' Overruled.
- Walliam M. Tugman, Q.  Bamback, and L. W. Robertson, for pla1nt1ﬁ'
A M J. Cochran and" Wm. H, Wa.dsworth for defendant.

BARR, Dlstrlct Judge. Thls is a su1t by the plaintiff, as a.dmmls-
trator of Marion Wilson, deceased, who was at the.time of his death a
citizén: of thé state of: Ohio, and who is alleged to have been killed in
Maysville, of this state, in November, 1890, by ‘the negligénce and care-
lessness of an employe of the defendant. The p]am’ug has" been ‘ap-
pointed by the proper couit in the state of Ohio as the administrator of
decedent, and is himself & citizen of Ohio, and the defendant is a Ken-
tucky corporation, and, as such, a citizen of this state. The plaintiff
claims his tight of action, both under the Kentucky and Ohio statutes;
and the defendant has filed a' general and special demurrer., The
grounds of the special demurrer are that this court has no jurisdiction
of the defendant, or the subject of the action, and that plaintiff has not
legal capacity to sué The action is for the death of the decedent under
the first section of chapter 57, Gen. St and not under chapter 10 of
said statutes. ' That section enacts

“If the life of any person not in the employment of & railroad company
shall be lost in this commonwealth by reason of the negligence or carelessness
of the proprietor or proprietors of any railroads, or:by the unfitness or negli-
gence or carelessness of their servants or agents, the personal representatdve
of the person whose life is 80 lost may institute suit and recover damages in
the same manner that the person himself might have done for any injury
where death did not ensue. » " Gen. St. c. 57, p. 550.

If the life of any person is lost-in this state by reason of the negh-
gence, carelessness, or unfitness of the agents or servants of a proprletor
of a railroad, or by his own negligence or carelessness, a right is given
his personal representatwe to recover damages. - Evidently there is noth-
ing in this section that confines this right fo citizens or residents of the
state of Kentucky, but the right is given to any person without regard
to residence or citizenship. The remedy is given to the personal repre-
sentative of the person thus killed, and he may pursue the remedy thus
given “in the same manner that the person himself might have done for
any injury where death did not ensue.” As a mere matter of construc-
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tion, the remedy seems to be as broad as the right which is given by the
statute; but does “personal representative” mean any one who may be
appointed by this state, or.any other state, or is it only a personal repre-
sentative appointed in-and by the state of Kentucky? This is the ques-
tion raised by the demurrer, and one not free from difficulty. It may
be assumed as settled that, had the decedent not died from his injuries,
his action would have been a transitory one, which he could have en-
forced in this or any state where he could have obtained actual service.
Mostyn v. Fabrigas, 1 Cowp. 161; McKenna v. Fisk, 1 How. 241; Waits
v. Thomas, 2 Bibb, 458. We think it is the law of this state that ac-
tions like this one are transitory, unless made local by the act of the.
state which gives the right and remedy. Dennick v. Radlroad, 103 U.
8. 11;. Bruce v. Railroad Co., 83 Ky. 174. ¢ .

-1t is argued that as non—resldents of this state who are killed by negh-
gence. and carelessness, as indicated in this section, usually have no.
personal estate in the state, a construction of the act, 8o as to confine the
remedy to personal .representatives appointed by and in the state of
Kentucky, would deprive those non-residents of all remedy. ::This, it:
is claimed, would be in contravention of :section 2, art. 4, of the con-:
stitution, which provides “that citizens of each state shall be entitled to.
all the privileges and immunities of citizens of the several states.”, Jus-.
tice WasHINGTON in Corfied v. Coryell, 4 Wash, C. C. 381, in consider-;
ing this section, says: “We feel no hesitation in confining these expres-
sions to those privileges and immunities which are, in their nature,-
fundamental;” and then enumerates some privileges which are clearly’
fundamental, and amongthese he puts the right “ to institute and main-
tain actions of any kind in.the courts of the state” which a citizen of
the state could. It becomes, therefore, important to inquire: whether
the right given under this section (chapter 57, § 1) is sufficient to give
Kentucky county courts jurisdiction to appoint a personal representative
for a non-resident of the state who was killed in this state by the negli-
gence or carelessness described in said section.

In Thumb v. Gresham, 2 Mete. (Ky ) 308, the court of appeals of this
state declare:

“Where there are no assets in this state belonging to a decedent who re-
sided in another state, to be administrated here, the county courts have no

jurisdiction to grant administration; and any such grant is void, and confers
no power, or authority on the person appomted as administrator.”

The broadest definition of “assets” that I have seen is that given by
Justice Story, who says:

“In an accurate and legal sense, all the personal property of the deceased,
which is of a salable nature, and may be converted into ready money, is
deemed *¢assets.” But the word is not confined to such property; for all other
property of the deceased which is chargeable with his debts or legacies, and
is applicable to the purpose, is, in a large sense, assets.”  Story, Eq. Jur. 531.

The right given under this section (chapter 57, § 1) never belonged to
the decedent. It was never his property, if property it be, until re-
-covery; but both the right and the remedy are given by the express
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language of the section to his personal representatxve, who ever: that
might be, after his death.

It is quite true that this recovery, if obtamed isa part of the per—
sonal estate of the decedent, and as such is subject, in this state, to the
payment of ‘his debts, and goes to his distributees under the statute of
the state as other personal property. This is, however, by force of the
statute, and not because'it ever belonged to the decedent. It is com-
pensation for his death when recovered, which becomes a part of his
personal estate by force of the statute, and could as well have been given
to his wife, if one survived him, or any kinsman or connection of the
decedent, if the statute had so provided. .We think, therefore, that the
right 'to recover for the death of a decedent given by this section is not
assets upon which an administration of a non-resident decedent could be
obtained in this state. And this, even though it be conceded that a
right of action for personal injuries during a decedent’s life, and which
is made to survive his death by statute, (chapter 10,) might be sufficient
assets to obtain administration upon his estate here. This isa remedial
statute, and should be construed liberally for the purpose of carrying
out the legislative intent. And .certainly, if the language is doubtful,
and one construction would make the law unconstitutional and the other
constitutional, the latter construction should be given. But, aside from
the constitutional question, it seems to me that the legislature did not
intend, in this section, to confine either the right or the remedy therein
given to personal representatives appointed by the courts of this state.
The. plaintiff, by reason of his appointment by a proper court in Ohio,
is within the desecription of the persons entitled to sue by the Kentucky
statute, and may maintain this action. : But he must conform to Ken-
tacky law as to the manner. of recovery, and the disposition of the re-
covery. - This recovery becomes liable to decedent’s debts due to citizens
and-residents of Kentucky, because, when recovered, it becomes part of
the personal estate of decedent. After these are paid, the balance is to
be distributed and disposed of according to the laws of the state of which
decedent was an inhabitant. . Sections 6-8, art. 2, ¢. 39, Gen. St. This
disposition of any recovery that may be had, should be secured by a
bond similar to the bond provided for by sections 43, 44, art. 2, ¢. 39,
Gen. St. It is true that this action is not for a debt, nor is it due the
decedent, and therefore it is not within the terms of these sections; yet the
court, under its general powers, has the authorily to require such a bond,
80 as to protect the creditors who may be entitled to subject this re-
covery, if any, to the payment of their debts under the Kentucky laws.
The conclusion reached by the court is not free from doubt, but it seems
to be the only practlcal solution of the question so as to make the law
uniform in its: operation, and consututlonﬁl. The demurrers should be
overruled, and it is so ordered,
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CunninemaM v. NEw York Cent. & H. R. R. Co,

- (Ctrcudt Court, S. D. New York. . February 10, 1892.)

DaMaces—OPINION EvIDENCE—FUTURE EFFECT OF INJURIES.
In an action to recover damages for personal injuries, the opinions of medical ex-
pert:d as to the permanence and probable future effect of those injuries may be re-
ceiv

AtLaw. Action by Edward H. Cunningham against the New York
Central & Hudson River Railroad Company to recover damages for per-
sonal injuries. There was a verdict for plaintiff, and defendant moves
for a new trial. Motion overruled.

Daniel Nason, for plaintiff.

Austen @, Fox, for defendant.

WHEELER, District Judge. The plaintiff got a verdict for injuries to
his person while & passenger on one of the defendant’s freight trains.
The principal questions saved at ths trial, and relied upon now,.relate
to the testimony of expert physicians who attended upon him, and have
since examined him, as to the. permanency and probable future effects
of the injuries, and to his right to recover damages for what these effects
are likely to be. “The opinions of medical men are constantly adinitted
as to the cause of disease or of death, or the consequences of wounds, and
as to the sane or insane state of a person’s mind as collected from a
number of circumstances, and as to other subjects of professional gkill.”
1:Greénl. Ev.. §. 440.. ‘The questions objected to were allowed because
thought to. be within this rule, and they are still thought to be so. The
principal objection to answers allowed to stand is that they were not posi-
tive, but more or less.conjectural. . They could not, however, from the nat-
ure of the subject, be absolutely positive, but, being as to opinion, must be
more or léss uncertain. - Their weight, aceording to their positiveness, with
other respects, was for the jury, and wasleft to the jury. Fetter v. Beal, 1
Ld. Raym, 339, 692, 1 .Salk. 11, 12 Mod. 542, was for the coming out of
partofthe plaintiff’s skull in consequence of a battery, after recovery for the
battery; and, on-demurrer to a plea of the former recovery, Lord Hovr,
C. J., said: “If this matter had been given in evidence as that which in
probability might have been the consequence of the battery, the plaintiff
would have recovered damages for it;” and the demurrer was sustained.
This case is not shown nor seen to have been overruled or questioned,
but seems to have been approved, and to be correct in principle; Sedg.
Dam. 104; Whitney v. Clarendon, 18 Vt. 252; Fulsome v. Concord, 46
Vt. 185; Stutz v. Railway. Co., T3 Wis. 147, 40 N. W. Rep. 653; Tread-
well v. Whittier, 80 Cal. 575, 22 Pac. Rep. 266. The ruling on this sub-
jeot seems to be within this principle. Another point suggested now, as
to expenses of treatment  and of journey home, does not appear to have
been saved at the trial,: perhaps because not of much importance, and it
could have been helped by amendment. Motion for new trial over-
ruled. ‘



