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. TooMpsoN et al. . RAINWATER ¢ al.
. (Uircust Court of Appeals, Bighth Circuit. February 8, 1892.)

1. INDIAN TERRITORY—ASSIGNMEXT FOR BENEFIT OF CREDITORS—EQUITY JURISDICTION.
Althongh in 1885 there was no statute in force in the Indian Territory authoriz-

ing assigniients for the benefit of creditors, yet, such an assignment having heen
made, the United States court for the territory, in pursuance of its equity juris-
diction under Act Cong. March 1, 1889, (25 St. p. 783,) will recognize and enforce
the trust, and apply the principles of equity in determining the nature and extent

of the trustee’s liability. -

3, ASSIGNMENT FOR BENEFIT OF CREDITORS—ENFORCEMENT OF TRUST—DECRER. .
In a suit 10 enforce a trust for the benefit of creditors, where it is found that the
trustee has turned over a large part of the trust funds to his danghter, who is a
garty to the suit, the decree should state the total sum for which the trustee is lia-

le, and fix a reasonable time for paying it into court, and award execution on de-
fault thereof. ' It should fix the total value of the assets received by the daughter,
and require her to pay the amount into court, such sum to be credited, when paid,

on the total sum found to be due from the trustee. It should find the amounts due

on each of the several judgments recovered against the debtors by the parties to
the proceeding, and should contain appropriate directions for the distribution of
the fund realized. ‘

Appesl from the United States Court in the Indian Territory. Decfee'
modified. =~ '
' STATEMENT BY THAYER, DISTRICT JUDGE.

This ¢ase comes from the United States court in the Indian Territory.
Rainwater, Boogher & Co.; who are citizens of the state of Missouri,"
brought an action against the appellants, and also against the firm of
Smith & French, the purpose of which was to compel the appellants to
account for certain property alleged to be in their possession, or which had
been in their possession, that had been received by them from Smith &
French. . The'bill filed in the lower court charged, in effect, that Smith
& Frenchy about the year 1885, assigned all of their partnership assets
to.Johnson Thompson, one of the appellants, in trust, to sell and dispose
of the same, and appropriate the proceeds to the payment of the debts
of 8mith:& French; that Thompson accepted the trust, but had utterly
failed to execute the same; and that, after acquiring control of the part-
nership assets, he had turned over a large portion thereof, without consid-.
eration, to his daughter, Mrs. J. A, French, who was the wife of one of
the assignors. ' The bill contained the usual prayer that the appellants
* might berequired to account to the appellees for the value of the partner-
ship assets which they had severally received. The chief contention in the
lower court related to the existence of the alleged trust. Johnson Thomp-
son denied that any property had been transferred to him, or that he had
ever accepted the same upon trust to.disposs of it, and apply the proceeds
towards the payment of the debts of Smith & French. - The trial in the
Yower court resulted, however,.in & decree in favor of Rainwater, Boogher
& Co.,-which established the existence of the trust, and directed an ac-
counting betore a master for the purpose.of ascertaining the nature and
- value of the partnership assets. The master subseguently ascertained the
value of the partnership property which had been turned over to Thomp-
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son to be $12,099.11, including interest from January 1, 1887, to July 1,
1891. Exceptions were filed to the report, which were overruled, and
therevpon a final decree was entered, from which the present appeal is
prosecuted. By its final decree the lower court adjudged that Johnson
Thompson and Mre. J. A. French should pay into court the sum of $10,-
871.11 within 10 days from the date of the order, and that, in default of
such payment, execution' should issue. It was further adjudgea that
‘Mrs. French had received assets of Smith & French of the value of $6,-
638.11; that judgment be entered against her' and in favor of the appel-
lees for that amount; and that whatever amount ‘might be collected
thereon should be credlted on the sum of $10,871. 11 which both of the
appellants had been ordered to pay into court.

Thomas Marcum, Wm. M. Cravens, and S. S. Fears, for appellants.

N B. Mazxey, Sandels & Hutchings, and Orr & Christie, for appellees.
; Before CALDWELL, Clrcult Judge, and SHIRAS and TaAYER, District
: udges. :

THAYEB.. District J udge, (aﬁer stating- the facts as abtme ) Wlth respect
to the main contention in-the lower court, ‘we only. deem. it necessary to
say that there is abundant evidence in the record. to support the finding
that a trust was created for the benefit of the creditors of Stnith & French.
‘We have no'doubt, in view of all the testimony, that by virtue of an agree-
ment between Smith & French and Johnson Thompson, made some time
in the fall of 1885, Thompson assumed possession and control of ali-the
partnership assets of Smith & French, and undertook to apply them, as

-far ag they would extend, towards the payment of thie partrérship debts.
* A considerable portion of these assets were subséquently turned over to
- Mrs. French by Johnson Thompson, the trustee. It has been: contended
in this-eourt that the appellees are without rightto:relief, be¢ause at the
date of:the alleged assignment by Smith: & French there was no statute
or law in force in the Indian Territory, where the assignment was made,
suthorizing such a conveyance. - We think this contention is wholly
without merit. In the absence of any-statute regulating or expressly
authorizing assignments, Smith & French certainly had power. to pay.
their debts, and te that end might transfer their property to a third per-
gon for the henefit of their creditors; and we think that the transaction
between Smith & French and. Johnson Thompson created a trust for the
benefit of the creditors of the firm, which the United States court in the
Indian Territory had power to enforce. . In casesof equitable cognizance,
of which that court has Junsdmtlon under the act of congress.of March
1, 1889, (25 St. p. 783,) it is its right and duty to apply those general
»rules of law which are usually recognized and enforced by courts of equity.
Tt follows, therefore, that the lower court properly treated the appellants
as trustees, and properly applied: the principles of equxty in determmmg
-the riatare and extent of their liability. .

This view of the case also dxsposes of the questlon of mterest cohcern-
ing which much controversy has arisen. Although there was no statute
on the subject in the Indian Territory, yet it was competent for the lower
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court to charge the appellants with interest upon the amount of the trust
assets, following in that respect the uniform practice of courts of equity
when dealing with trustees. who have wrongfully appropriated trust
property. -

Finding no error in the proceedings in the respects above mentioned,
we will next consider an exception that has been taken to the master’s
report. The members of this court are of the opinion that Johnson
Thompson should not have been charged, on account of the “Marker
cattle notes,” with a sum- exceeding $1,500, and interest thereon from
January 1, 1887; whereds, the master appears to have charged him with
a sum considerably in excess of $3,822. After a careful examination of
the evidence, we have reached the conclusion that the interest of the firm
of French & Smith in the Marker notes did not exceed $3,000; and as
the Marker notes amounted to $8,000, and as the amount eventually col-
lected thereon, after much trouble and eéxpense, did not exceed $4,000,
we conclude that Thompson should not have been held accountable to
the creditors of Smith & French for more than three-eighths of that
-amount,—that is to say, for more than $1,5600. In consequence of this
error in.the account as stated by the master, it becomes necessary to re-
mit the cause to the lower court with directions to set aside its final de-
cree of Angust 26, 1891, and in lieu thereof to enter a new or modified
decree correcting the error above noted. In entering: such decree, the
interest computations should be carried forward te the date when such
modified decree is entered, instead of July 1, 1891, as computed by the
master,- -~ - . . ‘ .

. And; as the existing decree must be modified, we deem it proper to
direct the lower court to alter it in some other respects wherein it appears
to us to be not sufficiently full and explicit, to-wit: The modified decree
should state the total value of the assets of Smith & French which came
to the possession of Johnson Thompson, and for which he is primarily
responsible, - It should require that sum to be paid into court by Johnson
Thompson, within such reasonable time ag the court may fix, and award
execution thepefor if not paid within the time limited. . It should state

-the total value of the assets for which J. A. French is responsible, and
should require said amount to be paid into court by her, and that the
sum so paid by her be credited, when paid or collected, on the total sum

.for which Johnson Thompson is primarily responsible. The decree
should also.contain appropriate directions for the distribution of said
money, when collected, among the judgment creditors of Smith & French;
to which .end there should be a finding in the decree of the amount of
the several judgments which have been recovered against Smith & French

by those creditors of the firm who have made themselves parties to the
proceeding, In the respectslast noted the final decree in the record now

. before us is not as full, clear, and explicit as the circumstances of the
case would seem to require to avoid future complications and litigation.
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Carcaco, M. & ST.‘P. Ry. Co. v. PuLLMAN Pavace-Car Co.

(Circuit Court, N. D. Illinofs. December 81, 1891.)

INJUNCTION—RESTRAINING ACTION AT Law—RELIEF IN EQUITY.

Complainant railroad company and defendant car company entered into a con-
tract for the joint ownership and operation of parlor and sleeping cars; tha ac-
counts to be kept by defendant, and monthly balances and payments to be made;
complainant, in case of termination, to pay defendant the cash value of its interest
in the joint property. On the termination of such contract, the property being in
custody of complainant, defendant brought trover to recover its interest in the
property, whereupon complainant flled a bill in equity for an accounting, alleging
incorrect and unfair accounts by defendant of the receipts and expenses, and the
retention by defendant of profits in excess of its interest in the property, ard ask-
ing to restrain the action at law. Held that, as the rights of both parties could be
completely protected in equity, the action at law should ba enjoined.

In Equity.
Walker & Eddy and John W, Carey, for complainant,
Isham & Beale, for defendant. .

GresuaM, Circuit Judge. Having owned and operated sleeping-cars
on its own lines prior to September 22, 1882, the complainant on that
day entered into a contract with the defendant, under which the latter
acquired the right and assumed the obligation of operating sleeping-cars,
parlor-cars, and hotel-cars, on all lines owned by the complainant, for
15 years, for the joint benefit of both parties. The cars previously
owned by the complainant became joint property, the defendant paying
for a one-fourth interest in them. It was contemplated that additional
equipment would be needed, and it was obtained. The complainant
was to have three-fourths of the profits, and the defendant one-fourth,
and losses were to be borne in the same proportion. It was made the
duty of the defendant to keep accurate books of account, showing re-
ceipts and expenses, profits and losses, and balance the books monthly.
Payment was to be made by one party to the other, on such showing,
before the end of the succeeding month. The complainant had the right
to ingpect the books at all reasonable times, Section 22 of article 3 of
the contract reads: .

“In case either of said parties shall at any time hereafter fail to keep and
perform-any of the covenants herein contained, to be by such party kept and
performed, then and in that case, after written notice shall have been given
to the defaulting party of the default complained of, if the said defaulting
party shall refuse or neglect to make good, keep, and fulfill such unfulfilled
covenants and conditions of this agreement, within a reasonable time after
such notice, the other party shall be at liberty to declare this contract ended,
and no longer in force. The railway company reserves the option and may
elect to terminate the contract set out in the article at the end of five (5) years
or at the end of eight (8) years or at the end of eleven (11) years from the
thirteenth day of September, 1882: provided that, if it shall elect to terminate
it at. any of the above-named periods, it shall give notice in writing to the
Pullman Company of such election at least six (6) months before the day or
days on which it may so elect to have this agreement end. If the agreement
set out in this article is terminated, according to the terms hereof, by the



