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Arroros et al. v. BRADY ¢ al.

(Ctreuit Court of Appeals, Eighth Circuit. February 8, 1892.)

1. INDIAN TERRITORY—ADOPTION OF ARKANSAS STATUTES—FOLLOWING ARKANSAS
DECIRION.
In construing the statutes of Arkansas which were extended over the Indian Ter-
ritory by Act Cong. May 2, 1800, the federal courts will follow the decision of the
supreme court of that state.

2. ASSIGNMENRT FOR BENEFIT OF CREDITOR8—CONSTRUOTION OF DEED.

In determining whether a given instrument is an assignment for the benefit of
creditors, under the law of the Indian Territory as adopted from Arkansas, the test
is, according to the settled rule of Arkansas decisions;, whether it was the inten-
tion of the parties to divest the debtor of the title, and to make an appropriation
of the property to raise a fund to pay debts.

8. Bame,
Under this rule an instrument conveying property to a trustee, empowering him
. to take possession, sell at private sale, pay certain debts from the proceeds, to-
gether with all expenses, and then to turn over the remaining property and proceeds
to the grantor, is an assignment, since no equity of redemption is reserved.
4. SaAME—FParoL EVIDENQE.

While it is proper, in determining whether a given instrument is an assignment
for benefit of creditors, or merely a mortgage, to show the intention of the parties
by parol evidence of their situation, and of their acts in connection with the trans-
action, Ket they themselves cannot be allowed, as against third persons, to testify
as 10 what they had in mind when executing the paper.

8. BAME—VALIDITY. )

L
In the Indian Territory an assignment for the benefit of creditors is void when

‘the trustee is directed to sell at private sale, and when no bond is filed, as required
by the Arkansas statute.

In Error to the United States Court in the Indian Territory.

_ Action by J. B. Brady, D. C. Brady, and W. H. Brady, commenced
by attachment, against A. M. Means and J. S. B. Appolos, intervener.
Verdict and judgment sustaining the attachment. Defendants bring er-
ror. Affirmed.

W. 0. Dawis, for plaintiffs in error.

A. Eddleman and A. C. Cruce, for defendants in error.

Before CaLDWELL, Circuit Judge, and SHIrAs and THAYER, District
Judges.

SHirAs, District Judge. The defendants in error brought an action
at law in the United States court in the Indian Territory against A, M.
Means to recover the amount due upon a draft drawn npon and accepted
by him, and caused a writ of attachment to be issued and levied upon
certain articles of personal property. The defendant below traversed
the facts relied upon as grounds for theissuance of the attachment, and
one J. S. B. Appolos intervened in the cause for the purpose of assert-
ing his rights to the attached property, based upon a written instrument
executed to him as trustee, and which he averred was in fact a mortgage
given to secure the claims of the firms named . therein, to whom A. M.
Means was indebted.. The case went to trial before the court and jury
upon these issues, with the result that the attachment was sustained,
and the claim of the intervener was defeated on the ground that the in-

- strament:under which he claimed the attached property was an assign-
v.49F.no.6—26
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ment, and not a mortgage, and that as a deed of assighment it was void.
The errors assigned relate only to the question touching the instrument
under which the intervener claimed the property, the correctness of the
verdict and judgment 6n the issue made upon the:attachment not being
questioned before this court.
The act of ‘congress of May 2, 1890, makes applicable to the Indian
Territory certain portions of the statutes of the state of Arkansas, in-
cluding the chapter dealing with the subject of assignments of property
for the benefit of creditors. . When called upon to construe the sections
of the'statutes thus adopted, we deem it our duty to follow the construc-
tion given thereto by the supreme court of Arkansas. The adoption of
‘this course as the settled rule to be followed by this court, and the court
of original _]unsdxctlon in the Indian Territory, must commend itself to
all interested. . Many, if not all; of theadopted sections of the Arkan-
sas sfatites héve been éarefully considered and construed by the su-
premeicourt of that state;and thus we -have at hand a large number of
declswn;, by a court of hlgh learning in the law, which will serve to ex-
-plain and remove the doubts and uncertainties that always arise in the
applicgtion of the general terms used in statutes to the varying affairs
of human life. By adopting these decisions as an authoritative guide
in solving the Yuestions dependmg upon the local law, uniformity" of
_construction will be secired, and the bénch'and bar. of the territory. will
not be in doubt as to which one, among conﬁmtmg rules prevailing in the
states, will be followed in determmmg any given question arising under
these statu’tbry enactmenfs +In catrying out the spirit-of the rule thus
-anndificed, it is clear that, a8 the Arkansas statute. reghlat,mg assign-
meritd is made the law for the térritory, -the rules prevailingin Arkansss
for-detertiiining whethet a- given ‘instrument is to be deemed ‘a ‘deed- of
assignment, within the meaning of the Arkansas statute, should be ap-
phed to the determmatlon ot the like questlon ‘when it anses in the ter-
ritory., o obo

- TUpon thé trml before the jury, the. court ruled that the instrument
under which the intervener claimed was a deed of assignment, and; as
such, was void as to creditors. This ruling is assigned as error, and
hence thse first:question for consideration is as to the ‘nature of this in-
-sfrument. - By its terms the maker thereof sells and conveys to the trus-
‘tee: therein named his entire stock of ‘goods located in & cerfain building
in Ardmiore, and covenants that he is lawfully seised' of said: property,
‘and will defend the same. The trustee is authorized and empowered to
take immediate possession:of the property, and sell the same. at private
sale for cash, and to apply-the proceeds to the payment:of the debtsdue
the Waples-Platter Company and Tyler & Simpson, and te the payment
of thesexpenses.of sale, including a salary of $75 per month to the trus-
tee, it being further provided that, after said debts and. the expenses
have been paid, the rémainder of the property and proceeds shall be
turned: over to the maket of the instrument, and ‘6n the payment of the
-expenses and said indebtedness out of the proceeds:of the sale: of the
property:the.copveyance is to become null and void. The rule to be
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followed in determining whether & given instrument is to be deemed. a-
mortgage or a deed of assignment is fully stated by the supreme court
of Arkansas in the cases of Richmond v. Mississippi Mills, 52 Ark. 30, 11
S. W. Rep. 960; State v. Dupuy, 52 Ark. 48 11 S. W. Rep. 964

Robson v. Tomlinson, b4 Ark. 229, 156 S. W. Rep. 456; Penzel Co. v. Jett,
54 Ark. 428, 16 S. W. Rep. 120. These cases declare the test to be,
has the party made an absolute appropriation of property as a means for
raising a fund to pay debts, without reserving to himself, in good faith,
an equity of redemption in the property conveyed? In Robson v. Tom-
linson, supra, the rule is stated as follows:

“The controlling guide, according to the previous decisions of this court,
is, was it.the intention of the parties, at the time the instrument was exe-
cuted, to divest the debtor of the title, and to make an appropriation of the
property to raise a fund ‘to pay debts?”

In Richmond v, Mississippi Mills, supra, it is held that, while the mean-

ing of the instrument is ordinarily to be derived from the language used
therein, yet parol evidence may be admitted, showing the collateral facts
surrounding the transaction, for the purpose of enabling the court to de-
termine the actual intention of the parties in the execution of the in-
stroment; but thatif, from the entire evidence, it appears that the debtor
executed & conveyance with the intention of conveying the property ab-
solutely, and: without the reservation of the right to redeem, in order
that the property may be appropriated to raising a fund for the payment
of debts, then the transaction constitutes.an assignment. The distinc-
tion existing between morigages and deeds of assignment is very clearly
stated in the opinjon of J udge CALDWELL in the case of Bartlett v. Teah,
1 Fed. Rep. 768, in which it is shown that—
. “A mortgage does not invest the mortgagee with an absolute and indefeasi.
ble title; the equitable title, called the ¢ equity of redemption,’ remains in the
mortgagor. ‘The mortgage is a security for the debt, and creates a lien upon
the property in favor of the crelditor. There is no difference, in legal effect,
between a mortgage with a power of sale and a deed of trust, executed to se-
cure a debt, where the power of sale is placed in a third person. Both are
securities for a debt. Both create specific liens on the property, and in both
the equitable title or right of redemption remains in the debtor, and is an es-
tate or interest in the property which the debtor may sell, or that may be
seized and sold under judicial process by his other credltors, subject to the
lien ¢reated by the mortgage or deed of trust. * % * ‘Whereas a deed
of assignment, unlike a mortgage or deed of trust, is not given by way of se-
eurity. :'There is no defeasance clause giving the grantor the right of redemp-
tion. It does not create a lien on the property, but conveys it absolutely for
the purpuse of ralsing a fund to pay debts.”

There can be no question that, under these decisions, the mstrument
executed by A. M. Means was nuhtlu]]y held by the trial court to be a
deed of assignment. It conveyed the title of the property to the trustee,
and appropriated -the property to the purpose of raising a fund to pay
the .debts named, without reserving an equity of redemption in the
maker of the instrument. The defeasance clause is not.to the effect
that, upon payment of the debts by the debtor, thé conveyance should
be. voxd ‘but only that, when the debts have been paid out of the pro-
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ceeds of the 8alé,—acts to be done by the trustee,~ithen the conveyante
should become void. If the instrument, as we hold it is, is in fact a
deed of assignment, then it is not questioned that, under the settled
rule obtaining in Arkansas, it is void, in that it directed the assignee
to sell at private sale, and no bond was filed as required by the statutes.
Raleigh v. Griffith, 87 Ark 150; Lincoln v. Field, 54 Ark. 471, 16 S.
W. Rep. 288.

It is, however, said that the trial court erred in refusing to permit
the assignor and his attorney to testify that it was the intent of the par-
ties lo the instrument to give and receive a mortgage, and that it was
not-the purpose of the assignor to make an assignment, and that it was
understood by all ‘the parties to the deed at the time of its execution
that 'said Means would, within a reasonable time, pay the indebtedness
therein named and, release the property; and that in pursuance of this
understandmg said Means had acquired the monéy to pay the debts
named in' the deed, and thereby redeem the property, but was pre-
vented from so domg by the levy of the attachment. ' ‘It is urged in ar-
gument that the supreme court of Arkansas has held that parol evidenee
is'admissible to show what the real intent of the parties was in the exe-
¢ution of ‘the instrumient which may be under consideration. This"is
undotibtedly true, but that does not open the door to the #dinission of
everything which withesses may be willing to swear' to. Ttisa genera.l
rule that, as an aid to reaching the proper construction of any written
contrabt or instrument, parol evidence showing the circumstances under
W’hxcfr the instrument was executed and the situation of the parties may
be introduced; and so, also, where'doubt exists #5 'to the 'trué meamng
of an mstrument the acts of the parties done in ‘carrying out the con-
tract may be shown a3 evidence of the constructlon put upon the terms
of thé ‘instrument by the parties in interest, o

Applying these general rules, the supreme court ‘of Arkansas has held
that parol ev1dence, showing the collateral facts and the acts done by
the parties to an instrument like that under consideration, may I - ad-
niitted to aid the court in determining the real intent of the parties;
but' this does not Justify the admission of testimony as to the intent
that may have existed in the mind of the partles, but which was not
evidenced by acts done. The point of the inquiry is, what was ‘the
purpose of the party in executing. a.given instrument?, and, as agamst
persons not parties thereto, the intent must be held to be that which is
properly derivable from the language of ‘the instrument, applied to the
subject-matter and read in the light thrown thereon by the attending
circumstances and the acts done in carrying. the contract into effect.
Where the rights of the parties to the instrument are alone involved;
and they:agree upon the meaning thereof, a coutt would be justified-in
assuniing: their construction to be correct, without-close scrutiny of:the
legal effect of the language used in:the wntten instrument, ‘but when
the parties to the instrument rely thereon, as a:means of defeatmg ac-
tion taken by third parties, and limiting rights'-aequired in or'to thé
subject-matter of the contract, then such third parties have the right-to
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insist that, as against them, the written instrument cannot be held te
mean or intend anything other or different from the purpose which the
language of the instrument, read in the light of its attending circum-
stances, shows to have been the intent of the parties in executing it.

To illustrate the thought, by reference to the case before the court, un-
der the rule of the Arkansas decisions, it would doubtless have been open
to the plaintiffs in error, had such been the fact, to prove that, not-
w1thstanding the terms used in the instrument in question, the debtor
continued in the open possession of the property, selling the same in
the usual way of trade, and using the proceeds in the payment of the
debts named in the instrument, and that he made purchases, from time
to time, of other goods to be added to. the stock described in the mort-
gage, and that there was i fact an agreement with the creditors and the
trustee that possession would not be taken under the instrument until
a fixed or reasonable time had elapsed, within which the debtor was at
liberty to pay off the debts. Facts of this nature, accompanying the
execution-of the instrument, or in direct continuing connection there-
with, ‘would throw light upon the intent of the parties, and yet would
not mlslead third parties to their injury, because they would, be open
and known. " This, howéver, was not the purport of the eviderice of-
fered and rejected on the trial of this cause. The admitted facts wete’
that the instrument, which the court held on its face to be a deed of as-
signment, was executed on the 17th day of November, 1890, and en the
same day the trustee therein named took possession of the.property,
and proceeded to sell the same at private sale, as directed in.the deed.:
On the 24th of November the writ of attachment was levied in the suit.
of defendants in error, and the; property was taken from the. possession:
of the trustee. As already shown, there can be no doubt that, had the.
case been submitted at this point, the right of the attaching creditors
to hold the property, as against the deed of assignment, would have
been clear. To defeat the attachment, it was proposed to show, not the
acts of the parties done in connection with the possession and sale. of the
property, but the intent existing in the minds of the parties, or the be-
lief they entertained that the instrument was, in legal effect, a mortgage,
.and not a deed of assignment.

It was not error to reject evidence of this nature. Had it been ad-
mitted, it would have been the duty of the court to instruct the. jury
that, as against third parties, who can have no knowledge of secret pur-
poses existing in thought only, and who have the right to regulate their
.action by that which the parties cause to appear in an open and - usual
manner, no weight could be given to evidence of this character as against
that afforded by the written instrument and the acts of the parties in
-connection therewith, and that, therefore, it must be held that the in-
strument under which the intervener claimed the property. was a deed
of assignment, and as such was void under the provisions of the statute.
regulating assignments. Finding no substantial merit.in the errors as-
signed, the judgment below is affirmed, at cost of plaintiffs in error.



406 VEDERAL REPORTER, vol. 49,

. TooMpsoN et al. . RAINWATER ¢ al.
. (Uircust Court of Appeals, Bighth Circuit. February 8, 1892.)

1. INDIAN TERRITORY—ASSIGNMEXT FOR BENEFIT OF CREDITORS—EQUITY JURISDICTION.
Althongh in 1885 there was no statute in force in the Indian Territory authoriz-

ing assigniients for the benefit of creditors, yet, such an assignment having heen
made, the United States court for the territory, in pursuance of its equity juris-
diction under Act Cong. March 1, 1889, (25 St. p. 783,) will recognize and enforce
the trust, and apply the principles of equity in determining the nature and extent

of the trustee’s liability. -

3, ASSIGNMENT FOR BENEFIT OF CREDITORS—ENFORCEMENT OF TRUST—DECRER. .
In a suit 10 enforce a trust for the benefit of creditors, where it is found that the
trustee has turned over a large part of the trust funds to his danghter, who is a
garty to the suit, the decree should state the total sum for which the trustee is lia-

le, and fix a reasonable time for paying it into court, and award execution on de-
fault thereof. ' It should fix the total value of the assets received by the daughter,
and require her to pay the amount into court, such sum to be credited, when paid,

on the total sum found to be due from the trustee. It should find the amounts due

on each of the several judgments recovered against the debtors by the parties to
the proceeding, and should contain appropriate directions for the distribution of
the fund realized. ‘

Appesl from the United States Court in the Indian Territory. Decfee'
modified. =~ '
' STATEMENT BY THAYER, DISTRICT JUDGE.

This ¢ase comes from the United States court in the Indian Territory.
Rainwater, Boogher & Co.; who are citizens of the state of Missouri,"
brought an action against the appellants, and also against the firm of
Smith & French, the purpose of which was to compel the appellants to
account for certain property alleged to be in their possession, or which had
been in their possession, that had been received by them from Smith &
French. . The'bill filed in the lower court charged, in effect, that Smith
& Frenchy about the year 1885, assigned all of their partnership assets
to.Johnson Thompson, one of the appellants, in trust, to sell and dispose
of the same, and appropriate the proceeds to the payment of the debts
of 8mith:& French; that Thompson accepted the trust, but had utterly
failed to execute the same; and that, after acquiring control of the part-
nership assets, he had turned over a large portion thereof, without consid-.
eration, to his daughter, Mrs. J. A, French, who was the wife of one of
the assignors. ' The bill contained the usual prayer that the appellants
* might berequired to account to the appellees for the value of the partner-
ship assets which they had severally received. The chief contention in the
lower court related to the existence of the alleged trust. Johnson Thomp-
son denied that any property had been transferred to him, or that he had
ever accepted the same upon trust to.disposs of it, and apply the proceeds
towards the payment of the debts of Smith & French. - The trial in the
Yower court resulted, however,.in & decree in favor of Rainwater, Boogher
& Co.,-which established the existence of the trust, and directed an ac-
counting betore a master for the purpose.of ascertaining the nature and
- value of the partnership assets. The master subseguently ascertained the
value of the partnership property which had been turned over to Thomp-



